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FEDERAL REGISTER Published daily, Monday through Friday, Income Taxes
(not published on Saturdays, Sundays, or on official holidays), Internal Revenue Service
by the Office of the Federal Register, National Archives and

Records Service, General Services Administration, Washington, Meat Inspection N .
DC 20408, under the Federal Register Act (49 Stat. 500, as Food Safety and Inspection Service
amended; 44 U.S.C. Ch. 15} and the regulations of the Natural Gas
Administrative Committee of the Federal Register (1 CFR Ch. I). Federal Energy Regulatory Commxssion
Distribution is made only by the Superintendent of Documents,
U.S. Government Printing Office, Washington, DC 20402, Postal senm-:,e

Postal Service
The Federal Register provides a uniform system for making Reporting and Recordkeeping Requirements
available to the public regulations and legal notices issued by Commodity Futures Trading Commission
Federal agencies. These include Presidential proclamations and Packers and Stockyards Administration

Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency. '

The Federal Register will be furnished by mail to subscribers
for $300.00 per year, or $150.00 for 6 months, payable in
advance, The charge for individual copies is $1.50 for each
issue, or $1.50 for each group of pages as actually bound. Remit
check or money order, made payable to the Superintendent of
Documents, U.S. Government Printing Office, Washington, DC .
20402,

Vocational Rehabilitation
Veterans Administration

There are no restrictions on the republication of material
appearing in the Federal Register. .

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.
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Tuesday, October g, 1983

Presidential Documents

Title-3—

'_l'he President

[FR Doc. 84-26776
Filed 10-5-84; 10:24 am]
Billing code 3195-01-M

Proclamation 5247 of October 4, 1984

National Employ the Handicapped Week, 1984

By the President of the United States of America

A Proclamation

Today we are at a benchmark in the employment of men and women with
disabilities. We have made more progress than we would have dared dream of
a century ago. But this very progress underlines the pressing needs which have -
not yet been met.

These are needs that will demand the utmost of all segments of our popula-
tion—public and private, professional and volunteer, industry and labor, those
who provide services and those who use them. :

We have made great gains because of better training and job preparation,
greater public understanding of disability, and the willingness of employers to
accommodate jobs to disabled workers. We have actively encouraged this
progress through programs such as equal employment opportunity and target-
ed tax credits. Disabled people have been given expanded opportunities for
jobs with futures, but obstacles to the effective utilization of such opportuni-
ties remain, and technological advances are still beyond the reach of many
who need them.

The Congress, by joint resolution approved August 11, 1945, as amended (38
U.S.C. 155), has called for the designation of the first full week in October of
each year as “National Employ the Handicapped Week.” During this week, let
us renew our commitment to increase opportunities for disabled citizens and
to help them attain their personal goals.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the week beginning October 7, 1984, as National
Employ the Handicapped Week. I urge all gavernors, mayors, other public
officials, leaders in business and labor, and private citizens to help meet the
challenge of the future by ensuring that disabled people have the opportunity .
to participate fully in the economic life of the Nation.

IN WITNESS WHEREOF, 1 have hereunto set my hand this fourth day of
October, in the year of our Lord nineteen hundred and eighty-four, and of the
Independence of the United States of America the two hundred and niath.

(Q s R
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[FR Doc. 83-26777
Filed 10-5-84; 10:25 am]}
Billing code 3195-01-M

Presidential Documents

Proclamation 5248 of October 4, 1984

National Children’s Week, 1984

By the President of the United States of America

A Proclamation

The future of our free society depends on our most important resource: our
children. For ourselves as for every other society, our children are our future.

Over the course of human history, men and women in every time and place
have chosen the family as the best institution for the raising and nurturing of
children. Today, there is a renewed appreciation of the crucial role the family
plays in producing healthy and self-confident children, who will mature into
adults capable of forming the bonds of love and affection which sustain
society.

Children grow best in families supported by the love of parents who pass on
to them the rich moral heritage of our civilization and help develop their sense
of responsibility to the larger community. Children who are confident of their
own worth within a family will bring confidence and strength to our society.

National Children's Week provides an opportunity for us to reaffirm our
commitment to ensuring our children a firm foundation for physical, mental,
and spiritual growth. As we embrace the younger generation, let us remember
that we hold the future in our hands.

The Congress, by House Joint Resolution 153, has designated the week of
October 7 through October 13, 1984, as “National Children's Week” and has
authorized and requested the President to issue a proclamation in observance
of this event.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the week of October 7 through October 13, 1924,
as National Children's Week. I call upon government agencies and the people
of the United States to observe this week with appropriate ceremonies and
activities.

IN WITNESS WHEREOF, I have hereunto set my hand this fourth day of
October, in the year of our Lord nineteen hundred and eighty-four, and of the
Independence of the United States of America the two hundred and ninth.

(2 s R
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[FR Doc. 83-26778]
Filed 10-5-84; 10:26 am]
Billing code 3195-01-M

Presidential Documents

Proclamation 5249 of October 4, 1984

National Quality Month, 1984

By the President of the United States of America

A Proclamation

A commitment to excellence in manufacturing and services is essential to our
Nation's long-term economic welfare. Quality in manufacturing and services
will contribute to increased productivity, reduced costs, and consumer satis-
faction.

Historically, American craftsmen have shown great persoral pride and inter-
est in developing quality goods and services. Today, we must reinforce our
pride of workmanship by renewing that commitment.

Improving the quality of American goods and _services depends upon each of
us. Individual workers, business managers, labor leaders, and government
officials must all work to promote a standard of excellence in the public and
private sectors.

To provide for a greater awareness of the need to ensure that American goods
and services are of the highest quality, the Congress, by Senate Joint Resolu-
tion 304, has designated the month of October 1984 as *“National Quality
Month” and authorized and requested the President to issue a proclamation in
observance of this event.

- NOW, THEREFORE, I, RONALD REAGAN, President of the United States of

America, do hereby proclaim the month of October 1984 as National Quality
Month, and I call upon the people of the United States to observe such month
with appropriate ceremonies and activities.

IN WITNESS WHEREQOF, I have hereunto set my hand this fourth day of
October, in the year of our Lord nineteen hundred and eighty-four, and of the
Independence of the United States of America the two hundred and ninth.

(2 s Ry
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Rules and Regulations

Federal Register
Vol. 49, No. 186

Tuesday, Oclober 9, 1984

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week. .

ADMINISTRATIVE COMMITTEE OF THE
FEDERAL REGISTER

1CFRPart3

Price Changes to ACFR Publications

AGENCY: Administrative Committee of
the Federal Register.

ACTION: Final rule.

SUMMARY: The Administrative
Committee of the Federal Register ‘
(ACFR) announces changes in the prices
of certain publications. The annual
subscription prices of the microfiche
editions of the Federal Register and
Code of Federal Regulations {CFR) and
the price of a single issue of the Weekly
Compilation of Presidential Documents
" are reduced to reflect lower costs. The
prices for annual subscriptions to the
Weekly Compilation of Presidential
Documents and the Federal Register
Index and for individual issues of the
CFR in microfiche are increased to fully
recover production and distribution
costs to the Government. ~

EFFECTIVE DATES: .

Federal Register microfiche price,
§ 3.4 (b) (3}—November 8, 1984.

Code of Federal Regulations
microfiche prices, § 3.4 (b) (4)—January
1, 1985. i

Weekly Compilation of Presidential
Documents prices, § 3.4 (b} (7)—
November 8, 1984.

Federal Register Index, § 3.4 (b) (8)—
November 8, 1984.

FOR FURTHER INFORMATION CONTACT:
Frances D. McDonald, (202) 523-4534.

SUPPLEMENTARY INFORMATION: The
ACFR, which establishes prices for
Federal Register publications, has
determined that the annual subscription
price for the microfiche edition of the
Federal Register will be reduced to $145

eifective with subscriptions beginning
November 8, 1984. Lower than
anticipated first-year costs for the
edition led to the price reduction.

The ACFR also has determined that
the annual subscription for the 50-Title
Code of Federal Regulations in
microfiche will be $185 beginning with
the 1985 edition of the CFR. This
reduction is due to a more favorable
production contract awarded
competitively by the Government
Printing Office (GPO). However, the
price for individual issues of the CFR in
microfiche is rising from $2.25 to $3.75 to
reflect increased handling costs for
these separate orders.

The annual subscription price for the
Federal Register Index, bought
separately, is increased from $18 1o $22
effective November 8, 1984, because of
higher production costs.

Finally, the ACFR has determined that
the price of an annual subscription to
the Weekly Compilation of Presidential
Documents will be increased to $60
effective November 8, 1984. Documents
will be increased to $60 effective
November 8, 1984. This increase is
necessary in order to make the
publication self-sustaining. The annual
subscription price for first-class mailing
will be increased to $101. However, the
price of individual issues of this
publication decreases from $2.25 to $1.75
under a revised GPO general pricing
formula reducing handling costs for
publications of this size.

This is not a major rule under E.O.
12291. The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) does not apply to
these changes because they do not
constitute a rule as defined by that Act
nor do they necessitate a notice of
proposed rulemaking.

List of Subjects in 1 CFR Part 3

Government publications, Federal
Register publications, Subscription
rates.

PART 3—SERVICES TO THE PUBLIC

For the reasons set out in the
preamble and under the authority given
the Administrative Committee of the
Federal Register by 44 U.S.C. 1506, Part
3 of Chapter I of Title 1 of the Code of
Federal Regulations is amended as
follows:

1. The authority citation for Part 3
continues to read as follows:

Autbority: 44 U.S.C. 1506; sec. 6, E.0. 10530,
19 FR 2703; 3 CFR 1954-1858 Comp., p. 189.

2. Section 3.4 is amended by revising
paragraphs (b)(3), (4). and (7} and
adding (b)(8) to read as follows:

§3.4 Subscriptions and avallability of

Federal Reglster publications.
L 4 . » * -
(b) LI I

(3) Federal Register. The daily issues
of the Federal Register will be furnished
by mail to subscribers for $300 per year
or $150 for six months for the paper
edition, or for $145 per year for the
microfiche edition. Subscription fees are
payable in advance to the
Superintendent of Documents,
Government Printing Office. Limited
quantities of current or recent paper and
microfiche copies may be obtained from
the Superintendent of Documents,
Government Printing Office, for $1.50
Per copy.

(4) Code of Federal Regulations. A
complete set will be furnished by mail to
subscribers for $550 per year for the
bound, paper edition, or for $185 per
year for the microfiche edition.
Subscription fees are payable in
advance to the Superintendent of
Documents. Individual copies of the
Code volumes are sold by the
Superintendent of Documents at prices
determined by the Superintendent under
the general direction of the
Administrative Committee. The price of
individual issues in microfiche is $3.75.

*+ * L * *

(7) Weekly Compilation of
Presidential Documents. (i) Nonpriority
mailing. Issues will be furnished by mail
to subscribers for $60 per year payable
in advance to the Superintendent of
Documents, Governmegt Printing Office.

(ii} First-class mailing. Issues will be
furnished to subscribers by first-class
mail for $101 per year payable in
advance to the Superintendent of .
Documents, Government Printing Ofiice.
Individual issues may be obtained for
$1.75 per copy from the Superintendent
of Documents, Government Printing
Office.

(8) Federal Register Index. The annual
subscription price for the Federal
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Register Index purchased separately is
$22, ,
Robert M. Warner,
Chairman.
William J. Barrett,
Member.
Ralph W, Tarr,
Member.
Approved: October 2, 1984.
William French Smith,
Attorney General.
Ray Kline,
Acting Administrator of General Services.
[FR Doc. 84-26621 Filed 10-8-84; 8:45 am]
BILLING CODE 4410-01-M

\
— — —

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Part 444
[Amdt. No. 1; Docket No. 13328]

Fresh Tomato Crop Insurance
Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA. .

ACTION: Final rule.

suUMMARY: The Federal Crop Insurance
Corporation (FCIC) hereby amends the
Fresh Tomato Crop Insurance
Regulations (7 CFR Part 444), effective
for the 1985 and succeeding crop years.
_‘The intended effect of this action is to .
update the provisions of the policy for
insuring fresh tomatoes, as outlined
herein. This rule is promulgated under
the authority contained in the Federal
Crop Insurance Act, as amended.

EFFECTIVE DATE: November 8, 1984.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cale, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250,
telephone (202} 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established in Departmental
Regulation 1512-1 (December 15, 1983).
This action does not constitute a review
as to the need, currency, clarity, and
effectiveness of these regulations under
those procedures. The sunset review -
date established for these regulations is
April1,1988.

Merritt W. Sprague, Manager, FCIC,
has determined that this action (1) is not
a major rule as defined by Executive
Order No. 12291 (February 17, 1981),
because it will not result in: {a) An
annual effect on the economy of $100
million or more; {b) major increases in
costs or prices for consumers, individual
industries, Federal, State, or local

governments, or a geographical region;
or (c) significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
will not increase the Federal paperwork

- burden for individuals, small businesses,

and other persons. )

The title and number of the Federal
Assistance Program to which this
proposed rule apply are: Title—Crop

. Insurance; Number 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local

officials. See the Notice related to 7 CFR

Part 3015, Subpart V, published at 48 FR
29115 (June 24, 1983).

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and

safety. Therefore, neither an -

Environmental Assessment nor an
Environmental Impact Statement is
needed.

On Wednesday, May 30, 1984, FCIC
published a notice of proposed
rulemaking in the Federal Register at 49
FR 22483, proposing to amend the Fresh
Tomato Crop Insurance Regulations (7
CFR Part-444) as follows:

{1) specifying named perils as the causes of
loss to be insured against; {2) prohibiting
coverage for tomatoes grown for direct
consumer marketing; (3) providing that
coverage will not attach to an acreage where
tomatoes were planted the previous planting
period unless the tomato plants from the
previous period were destroyed less than 60
days after date of direct seeding; (4)
providing that lack of available plants will
not be a consideration in determining
whether or not an acreage should be
replanted; (5) providing for final planting,
dates in the actuarial tables; (6) including ripe

. tomatoes in production to count; (7}

increasing the minimum value of unsold,
harvested, or appraised production with
respect to the allowable cost for harvest and
hauling; {8) defining maximum bed width; (9)
redefining the planting period; and, (10)
adding two sections dealing with “notices”
and “determinations.” ’

The public was giten 60 days in which
to submit written. comments, data, and
opinions on the proposed rule, but none
were received. Therefore, the proposed
rule as published on May 30, 1984, is
hereby adopted as final with minor and

- non-substantial changes in language.

»

List of Subjects in 7 CFR Part 444

Crop insurance, Fresh market
tomatoes.

Final Rule
PART 444--[AMENDED]

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 ef s8q.),
the Federal Crop Insurance Corporation
hereby amends the Fresh Market
Tomato Crop Insurance Regulations (7
CFR Part 444), effective with the 1905
and succeeding crop years, in the
following instances:

1. The authority citation for 7 CFR
Part 444 is:

Authority: 508, 518, Pub. L. 75-430, 52 Stat,
73,77, as amended (7 U.S.C, 1500, 1516).

§ 444.7 [Amended]

2.7 CFR 444.7(d) is revised to read us
set forth below:
* * * * *

{d) The application for the 1985 and
succeeding crop years is found at
Subpart D of Part 400—General
Administrative Regulations (7 CER
400.37, 400.38) and may be amended
from time to time for subsequent crop
years. The provisions of the Fresh
Tomato Crop Insurance Policy for the
1985 and succeeding crop years are as
follows:;

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

Fresh Market Tomato—Crop Insurance
Policy

(This is a continuous contract. Refer to
Section 15.)

Agreement to insure: We will provide the
insurance described in this policy in return
for the premium and your compliance with all
‘applicable provisions.

Throughout this policy, “you" and *your”
refer to the insured shown on the accepted
Application and "we,” “us” and "our" refer to
the Federal Crop Insurance Corporation.

-Terms and Conditions

1. Causes of loss.

a. The insurance provided is against
unavoidable loss of production resulting from
the following causes occurring within the
insurance period:

(1) Frost;

(2) Freeze;

(8) Hail;

(4) Fire;

(5) Tornado;

{6) Hurricane; .

(7) Tropical depression that has buen
named by the U.S. Weather Service: or

(8) Failure of the irrigation water supply

. after planting due to an unavoidable cause

unless those causes are excepted, excluded,
or limited by the actuarial table or scction
9f(6).



Federal Register / Vol. 49, No. 196 | Tuesday, October 9, 1984 / 'Rules and Regulations

‘39513

* b. We do not insure against any loss of
production due to:

(1) The neglect, mismanagement, or
wrongdoing of you, any member of your
household, your tenants or employees;

(2) The failure to follow recognized good
fresh market tomato (tomato) farming
practices;

(3) The impoundment of water by any
governmental, public or private dam or
reservoir project; _

{4) Any cause not specified in section 1a as
an insured loss;

(5) The failure to carry out a good tomato
irrigation prastice; or

(6) The breakdown of irrigation equipment
or facilities.

2. Crop, acreage, and share insured.

a. The crop insured shall be tomatoes
{excluding cherry-type tomatoes) which are
planted for harvest as fresh market tomatoes
in which you have a share as reported by you
or as determined by us, whichever we elect;
which are grown on insured acreage; and for
which an amount of insurance and premium
rate are provided by the actuarial table.

b. The acreage insured for each crop year
must be irrigated acreage designated as
insurable by the actuarial table.

" -c. The insured share shall be your share as
landlord, owner-operator, or tenant in the
- insured tomatoes at the time of each planting
period.

d. We will not insure any acreage of
tomatoes grown by any person ift

(1) The person had not grown tomatoes for
commercial sales the previous crop year; or

(2) The person had not participated in the
management of the tomato farming operation

_the previous crop year.
e.'We do notinsure any acreage:

(1) Of tomatoes grown for direct consumer
marketing;

(2) Where the farming practices carricd out
are not in accordance with the farming
practices for which the premium rates have
been established;

(3) Which is not irrigated;

(1) On which tomatoes are not grown on
plastic mulch;

(5) On which tomatoes, peppers, egaplants
or tobacco have been grown and the soil was
not fumigated before the planting of
tomatoes;

{6) Which was planted to tomatces the
preceding planting period, unless the tomato
plants of the preceding planting period were
destroyed:

(a) Less than 30 days after the date of
transplanting; or

(b) Less than 60 days after the date of
direct seeding;

(7) Which is destroyed and it is practical to
replant to tomatces but such acreage is not
replanted {availability of plants for
replanting, will not be considered when
determining the practicability of rcplanting);

(8) Initially planted after the final planting
dale contained in the actuarial table;

{9) Of volunteer tomatoes;

(10) Planted to a type or variety of
tomatoes not established as adapted to the
area or excluded by the actuarial table;

(11) Planted for experimental purposes: or

(12) Planted with a crop other than
tomatoes.

f. We may limit the insured acreage to any
acreage limitation established under any Act
of Congress, if we advise you of the limit
prior to plantling.

3. Report of acreage, shafe, and practice.

You shall report at the time of each
planting period on our form:

PREMIUM ADJUSTMENT TABLE !

a. All the acreage of fall, winter and spring-
planted tomatoes in the county in which you
have a share;

b. The practice, including the bed size; and

c. Your share. ’

You must designate separately any acreage
that is not insurable. You must report if you
do not have a share in any tomato plantings
in the county. This report must be submitted
for each planting pericd on or before the
reporting date established by the actuarial
table for each planting peried. All
indemnities may be determined on the basis
of information you submit on this report. If
you do not submit this report by the reporting
date, we may elect to determine by unit for
each planting peried the insured acreage,
share, and practice or we may dazny liability
on any unit for any planting. Any report
submitted by you may be revised only upon
our approval.

4. Coverage levels and amounts of
insurance.

a. The coverage levels and amounts of
insurance are contained in the actuarial

table.

b. Coverage level 2 will apply if you have
not elected a coverage level.

¢. You may change the coverage level and
amount of insurance before the closing date
for submitling applications for the crop year
as established by the actuarial table.

§. Annual premium.

a. The annual premium is earned and
payable at the time of planting. The amount
is computed by multiplying the amount of
insurance, times the premivm rate, times the
insured acreage, times your share at the time
of each planting, times the applicable

. premium adjustment percentage contained in

the following table.

"[Percont adjustments for favorakio conlrzious Insurance experioncol

Numbers of years contrucus exparience thrcush prendous year
o 1 2 3 4 s 8 7 8 9 Ll IR R I L
Percen'ae adjusiment fastor {26 curent crop year
- Loss ratio * through previous crop year
.00 to .20 100 85 a5 99 99 85 &2 75 70 70 €S €5 -] €0 55 50
2110 .40 100 100 95 o5 3] 9 : 85 80 &0 75 75 70 70 €5 €0
A1 to 60 100 100 85 85 25 85 85 80 oo 0 &5 85 80 80 75 70
.61 to .80 100 100 95 85 85 o5 §5 &5 90 20 9 -2} 85 85 85 80
8110109 100 100 100 100 100 100 100 19 100 100 1€9 10 100 1C0 100 10
[Porcent adh for Ha inturance experence)
- Numbers of loss yoars through previcys year 2
. o 1 [2]sJa]slelz]elofwo]lnle]n]ul s
Foroentaso adusiment factsr for current crop year
Loss ratio 3 through previous crop year
1.10 t0 1.19 100 100 100 102 104 16 108 110 112 114 118 118 120 122 124 | 126
120 to 1.39 109 100 100 104 108 112 116 129 124 129 132'] 138 149 144 148 152
1.40 to 1.69 100 109 100 108 116 124 132 142 148 1£5 14 172 180 188 136 204
170 to 1.99 100 102 103 112 122 132 142 152 162 172 182 192 202 212 222 232
20010 249 100 100 1C0 116 128 140 152 164 178 188 o0 212 224 235 248 260
25010 3.24 100 100 100 120 134 148 1€2 178 140 04 218 %2 246 260 274 223
32510399 100 100 105 124 1490 125 172 188 u 229 238 252 23 284 300 3co
40010493 100 100 110 128 148 164 182 X0 218 28 34 212 250 feio ) 300 3C0
5.00 t0 5.99 10 100 115 132 152 172 192 212 sz d 252 272 292 300 300 300 320
6.00 and up 109 100 120 138 18 180 2 24 248 23 23 320 30 300 3CO 30

1 For premium adj

(s)

premium adjustment purposes,
21 oss Ratio means the ratio of indemnity(ies) paid to pr
’O‘d;{. the most recent 15 crop years shall be used to
exceeds the premium for the year.)

the years during which premiums viere eamed shall te contifered,

detenming the numter of “Lots Years™, (A crcp yoar is drlenmingd 1o bo 8 “Locs Yeor™ when the amount of indemnity for the year
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b. Interest will accrue at the rate of one
and one-half percent (132%) simple interest
per calendar month, or any part thereof, on
any unpaid premium balance starting on the
first day of the month following the first
premium billing date.

¢. Any premium adjustment applicable to
the contract will be transferred to:

(1) The.contract of your estate or surviving
spouse if you diey .

(2) The contract of the person who
succeeds you if such person had previously
participated in the farming operation; or _

(3) Your contract if you stop farming in one
county and start farming in another county.

d. If participation is not continuous, any
premium will be computed on the basis of
preyvious unfavorable insurance experience
but no premium reduction under section 52
will be applicable.

6. Deductions for debt.

Any unpaid dmount due us may be
deducted from any indemnity payable to you y
or from any loan or payment due you under
any Act of Congress or program administered
by the United States Department of
Agriculture or its Agencies.

7. Insurance period.

Insurance attaches when the tomatoes are
planted in each planting period and ends at
the earliest of:

a. Total destruction of the tomatoes on the
unit;

b. Discontinuance of harvest on the unit;

c. The date harvest should have started on
the unit on any acreage which will not be
harvested;

d. Final harvest; or

e. Final adjustment of a loss..

8. Notice of damage or loss, .

a. In case of damage or probable loss:

(1) You must give us written notice if:

(a) You want our consent to replant
tomatoes damaged due to any insured cause,
(To qualify for a replanting payment, the
acreage replanted must be at least the lesser
of 10 acres or 10 percent of the insured
acreage sustaining a loss in excess of 50
percent of the plant stand on the unit);

(b) During the period before harvest, the
tomatoes on any unit are damaged and you
decide not to further care for or harvest any
part of the tomatoes;

(c) You want our consent to put the acreage
to another use; or

(d) After consent to put acreage to another
use is given, additional damage occurs.

Insured acreage may not be put to another
use until we have appraised the tomatoes
and given written consent. We will not
consent to another use until it is too late to
replant. You must notify us when such
acreage is replanted or put to another use.

(2) You must given us notice at.least 15
days before the beginning of harvest if you
anticipate a loss on any unit.

(8) If probable loss is later determined and
you are going to claim an indemnity on any
unit, notice must be given not later than 48
hours:

{a) After total destruction of the tomatoes
on the unit; -

(b) After discontinuance of harvest on the
unit; or :

(c) Before harvest would normally start if
any acreage on the unit is not to be
barvested. |
. b. You may not destroy or replant any of
the tomatoes on which a replanting payment
will be claimed until we give consent.

¢. You must obtain written consent from us
before you destroy any of the tomatoes which
are not to be harvested.

d. We may reject any claim for indemnity if
any of the requirements of this section or
section 9 are not complied with.

9. Claim for indemnity.

a. Any claim for indemnity on & unit must
be submitted to us on our form not later than
60 days after the earliest of:

(1) Total destruction of the tomatoes on the
unit; .

(2) Discontinuance of harvesting on the
unit; or .

{3) The date harvest should have started on
the unit on any acreage which will not be
harvested.

b. We will not pay any indemnity unless

you:

{1) Establish the total production and the
value received for all tomatoes on the unit
and that any loss of production or value has
been directly caused by one or more of the
ins(xlned'causes during the insurance period;
an

(2) Furnish all information we require
concerning the loss.

c. The indemnity will be determined on
each unit by:

(1) Multiplying the insured acreage by the
amount of insurante times the percentage for
the stage of production defined by the
actuarial table;

(2) Subtracting therefrom the total value of
production to be counted (see section 8e); and

{3) Multiplying this result by your share.

d. The indemnity will be reduced by the -
amount of any replanting payment.

e. The total value of production to be:
counted for a unit must include-all harvested
and appraised production.

(1) The total value will include any amount
received for tomatoes on the unit minus the
alll:nwable cost as designated by the actuarial
table.

(2) The value of appraised production to be
counted will include: .

- {a) The value of unharvested production of
mature green and riper tomatoes with
classification size of 7 x 7 (2%2 inch
minimum diameter) or larger and the value of
the potential production lost due to.uninsured
causes and failure to follow recognized good
tomato farming practices;

{b) Not less than the dollar amount of
insurance per acre for any acreage
abandoned or put to another use without |,
prior written consent or damaged solely by
an uninsured cause; )

{c) The value of any appraised production
of mature green and riper tomatoes with
classification size of 7 x 7 or larger on
unharvested acreage.

(3) Any appraisal we have made on insured
acreage for which we have given writlen
consent to be put to another use will be
considered production unless such acreage-is:

{a) Not put to another use before harvest of
tomatoes becomes general in the county for
the planting period;

(b) Harvested; or

{c) Further damaged by an insured cause
before the acreage is put to another use.

(4) We may determine the amount and
value of production of any unharvested
tomatoes on the basis of field appraisals
conducted after the end of the insurarnce
period.

{5) The value of unsold harvested or
appraised production will be determined by
multiplying such production by the simple
average F.O.B. shipping point price per 25-
pound carton {minus alldwable cost as shown
by the actuarial table), as reported by the
Federal-State Market News Service, for the
classification size, for the seven consccutive
market days commencing the earlier of:

(a) The date harvest starts; or

(b) The date harvest could have started on
any acreage which will not be harvested.

The price for such tomatoes will not be less
than $8.50 per 25-pound carton minus
allowable cost shown by the actuarial table.

(6) When you have elected ta exclude lail
and fire as insured causes of loss and the
tomatoes are damaged by hal or fire,
appraisals for uninsured causes will be made
in accordance with Form FCI-78-A, “Request
to Exclude Hail and Fire".

(7) The value of commingled production of
units will be allgcated to such units in
proportion to our liability on the harvested
acreage of each unit.

f. A replanting payment may be made on
any insured tomatoes replanted after we
have given consent and the acreage roplanted
is at least the lesser of 10 acres or 10 porcont
of the insured acreage sustaining a logs in
excess of 50 percent of the plant stand for the
unit.

{1} No replanting payment will be made on
acreage on which a replanting payment has
been made during the current crop year.

(2) The replanting payment per acra will be
your actual cost per acre for replanting, but
will not exceed the product obtained by
‘multiplying $175.00 per acre by your share.

g. If the information reported by you results
in a lower premium that the actual premium
determined to be due, the replanting paymont
and the indemnity will be reduced
proportionately. *

h. Any replanting payment will be
considered as an indemnity.

i. You must not abandon any acreage to us,

j- You may not bring suit or action against
us unless you have complied with all policy
provisions. If a claim is denied, you may sue
us in the United States District Court under
the provisions of 7 U.S.C. 1508(c). You must
bring suit within 12 months of the date notice
of denial is mailed to and received by you.

k. We will pay the loss within 30 days aftor
we reach agreement with you or entry of a
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final judgment. Im no instance will we be
liable for interest or damages in connection
with any claim for indemnity, whether we
approve or disapprove such claim.

L If you die, disappear, or are judicially
declared incompetent, or if you are an entity
other than an individual and such entity is.
dissolved after the tomatoes are planted for
any crop year. any indemnity will be paid to
the person(s) we determine to be beneficially
entitled thereto.

m. If you have other fire insurance and fire
damage occurs during the insurance period,
and you have not elected to exclude fire
- insurance from this policy, we will be liable
for loss due to fire only for the smaller of:

{1) The amount of indemnity determined -
pursuant to this contract without regard to
any other insurance; or

{2) The amount by which the loss from fire
exceeds the indemnity paid or payable under
such other insurance. For the purposes of this
section, the amount of loss from fire will be
the difference between the fair market value
of the production on the unit before the fire
and after the fire.

10. Concealment or fraud.

We may void the contract on all crops
insured without affecting your liability for
premiiims or waiving any right, including the
right to collect any amount due us if, at any
time, you have concealed or misrepresented
any material fact or committed any fraud
relating to the contract, and such voidance
will be effective as the beginning of the crop
year with respect to which such act or
omission occurred. .

11. Transfer of right to indemnity on
insured share.

If you transfer any part of your share
during the crop year, you may transfer your
right to-an indemnity. The transfer must be on
our form and approyed by us. We may collect
-, the premium from either you or your

transferee or both. The transferee will have
all rights and responsibilities under the
contract.

12. Assignment of indemnity.

You may assign to another party your right
o an indemnity for the crop year only on our
-form and with our approval. The assignee

will have the right to submit the loss notices
and forms required by the contract.

"13. Subrogation. (Recovery of loss from a
third party.)

Because you may be able to recover all ora
part of your loss from someone other than us,
you must do all you can to preserve any such
rights. If we pay you for your loss then your
tight of recovery will at our option belong to
us. If we recover more than we paid you plus
our expenses, the excess shall be paid to you.

14. Records and access to farm.

-You must keep, for-two years after the time
of loss, records of the harvesting, storage.
shipment, sale or other disposition of all
tomatoes produced on each unit including
separate records showing the same
information for production from any
uninsured acreage. Any person designated by
us will have access to such records and the
farm for purposes related to the contract.

15. Life of contract: cancellation and
termination.

a. This contract will be in effect for the
crop year specified on the application and

may not be canceled for such crop year.
Thereafter. the contract will continue in force
for each succeeding crop year unless
canceled or terminated as provided in this
section.

b. This contract may be canceled by either
you or us for any crop year by giving wrilten
notice on or before the cancellation date
preceding such crop year.

c. This contract will terminate as to any
crop year if any amount due us on this or any
other contract with you is not paid on or
before the termination date preceding such
crop year for the contract on which the
amount is due. The date of payment of the
amount due:

(1) If deducted from an indemnity claim
will be the date you sign the claim: or

(2) If deducted from payment under another
program administered by the United States
Department of Agriculture will be the date

" both the payment under such other program

and set off are approved.

d. The cancellation and lerminaticn dates
are July 31

e. If you die or are judicially declared
incompetent, or if you are an entity other
than an individual and such entity is
dissolved, the contract will terminate as of
the date of death, judicial declaration, of
dissolution. If such event occurs after
insurance attaches for any crop year, the
contract will continue in force through the
crop year and terminate at the end thereof.
Death of a partner in a partnership will
dissolve the partnership unless the
partnership agreement provides otherwise. If
two or more persons having a jeint interest
are insured jointly, death of one of the
persons will dissolve the joint entity.

f. The contract will terminate if no premium
is earned for five consecutive years.

16. Contract changes.

We may change any terms and provisions
of the contract from year to year. If your
amount of insurance at which indemnities are
computed is no longer offered, the actuarial
table will provide the amount of insurance
which you are deemed to have elected. All
contract changes will be available at your
service office by April 30 preceding the
cancellation date. Acceptance of any changes
will be conclusively presumed in the absence
of any notice from you to cancel the contract.

17. Meaning of terms.

For the purposes of tomato crop insurance:

a. “Acre" means 43,650 square feet of
plastic mulch not more than 6 feet wide (6
foot bed) on which at least 7,260 linear feet
row(s) are planted.

b. “Actuarial table” means the forms and
related material for the crop year approved
by us which are available for public
inspection in your service office, and which
show the amount of insurance, coverage
levels, premium rates, practices, insurable
and uninsurable acreage, and related
information regarding tomato insurance in
the county.

¢. “County” means the county shown on
the application and any additional land
located in a lacal producing area bordering
on the county, as shown by the actuarial
table.

d. “Crop year” means the period within
which the tomatoes are normally grown

beginning August 1 and continuing through
the harvesting of the spring-planted tomatees
and shall be designated by the calendar year
in which the spring-planted tomatoes are
normally harvested.

e. “Direct Consumer Markeling™ means
tomatoes which are grown for the purpese of
selling directly to the consumer; and acreage
which is not subject to an agreement between
preducer and packer to pack the production.
(The producer-packer agreement must be
made before you report your acreage.}

f. “Harvest™ means the final picking of
marketable tomataes on the unit. .

g “Insurable acreage™ means the land
classified as insurable by us and shown as
such by the actuarial table.

h. “Insured™ means the person who
submitted the application accepted by us.

i, “Mature green tomato™ means a tomato
which:

(1) Has heightened gloss because of the
waxy skin that cannot be torn by scraping:

(2) Has well formed jelly-like substance in
the locules:

(3) Has seeds that are sufficiently hard so
they are pushed aside and not cut by a sharp
knife in slicing: and

(4) Show no red color.

j. “Person” means an individual,
partnership, asscciation, corporation, estate,
trust, or other business enterprise or legal
entity, and wherever applicable, a State. a
political subdivision of a State, or any agency
thereof.

k. “Planling” means transplanting the
tomato plants into the field or direct seeding
in the field.

L “Planting Period” means tomatoes
planted within the dates specified by the
actuarial table, as fall-planted, winter-
planted or spring-planted.

m. “Plant Stand™ means the number of live
plants per acre before the plants were
damaged due to insurable causes.

n. *Replanting™ means performing the
cultural practices necessary to replant
fnsured acreage to tomatoes.

0. “Service office™ means the office
servicing your contract as shown on the
application for insurance or such other
approved office as may be selected by you or
designated by us.

p. “Tenant™ means a person who reats land
from another person for a share of the
tomataes or a share of the proceeds
therefrom. ;

g. “Unit" means all insurable acreage of
tomatoes for each planting period in the
county on the date of planting for the crop-

yeas;

(1) In which you have a 100 percent share:
or *

{2) Which is owned by one entity and
operated by another entity on a share basis.

Land rented for cash, a fixed commodity
payment, or any consideration other than a
share in the tomatoes on such land will be
considered as owned by the lesee.Land
which would otherwise be one unit may be
divided according to applicable guidelines en
file in your service office or by written
agreement between you and us. Uniis as
herein defined will be determined when the
acréage is reported. Errors in reporting umits
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may be corrected by us to conform to
applicable guidelines when adjusting a loss.
‘We may consider any acreage and share
thereof reported by or for your spouse or
child or any member of your household to be
your bona fide share or the bona fide share or
any other person having an interest therein.

18. Descriptive headings.

The descriptive headings of the various
policy terms and conditions are formulated
for convenience only and are not intended-to
affect the construction or meaning of any of
the provisions of the contract.

19. Determinations.

All determinations required by the policy
will be made by us. If you disagree with our
determinations, you may obtain
reconsideration of or appeal thoge
determinations in accordance with FCIC’s
Appeal Regulations,

20. Notices. -

All notices required to be given by you
must be in writing and received by your
service office within the designated time
‘unless otherwise provided by the notice
requirement. Notices required to be given
immediately may be by telephone or in-
person and confirmed in writing. Tirhe of the
notice will be determined by the time of our
receipt of the written notice. -

Done in Washington, D.C., on July 11, 1984. -

Diana Moslak, _
Acting Secretary, Federal Crop Insurance
Corporation.
Dated: October 1, 1984.
Approved by:
Michael Bronson,
Acting Manager.
{FR Doc. 84-26538 Filed 10-5-84; 8:45 am)
BILLING CODE 3410-08-M -

Packers and Stockyards
Administration

9 CFR Parts 201 and 203

Regulations and Policy Statements;
Addition of OMB Control Numbers
Foliowing Approval of Reporting and
Recordkeeping Requirements

AGENCY: Packers and Stockyards
Administration, USDA.

- ACTION: Final rule—technical
amendment.

" SUMMARY: The Packers and Stockyards
Administration, in accordance with the
Paperwork Reduction Act of 1980, is
adding to the regulations and policy

- statements the control numbers

" assigned by the Director of the Office of

Management and Budget upon approval

of the reporting and recordkeeping

requirements.

EFFECTIVE DATE: October 9, 1984.

FOR FURTHER INFORMATION CONTACT:

James L. Smith, Deputy Administrator,

phone (202) 447-7063. -

SUPPLEMENTARY INFORMATION: This

action only adds Office of Management

and Budget control numbers to
regulations and policy statements
previously issued under the Packers and
Stockyards Act, to comply with the
requirements of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.), and does not impose any
requirements on the affected public,

- therefore: -~

(a) It is not a “major rule” as in E.O.
12291 section 1(b); ‘

{(b) It will not have a significant
economic impact on a substantial
number of small entities as in 5 U.S.C.

' 605 (a copy shall be transmitted-to the

Chief Counsel for Advocacy of the Small
Business Administration);

(c) Notice and public procedure on it
are unnecessary as in 5 U.S.C. 553(b)(B)
so notice of proposed rulemaking is not
required by 5 U.S.C. 553(b); and

(d) Good cause is hereby found for
making it effective in less than 30 days
as in 5 U.8.C. 553(d)(3). '

List of Subjects
9 CER Part 201

Reporting and recordkeeping ‘
requirements, Packers, Stockyards,

_ Dealers and market agencies.

9CFRPart203 .

Reporting and recordkeeping
requirements, Packers, Stockyards,

" Dealers and market agencies.

Accordingly, Parts 201 and 203,
Chapter II of Title 8 of the Code of
Federal Regulations are amended as set
forth below. :

PART 201—[AMENDED]

- 1. Section 201.5 is amended by adding
the following “(Approved by the Office
of Management and Budget under
control number 0590-0001)" at the end.

§201.5 Investigation, notice, and posting
of stockyards.

* * * * %

(Approved by the Office of Management and
Budget under control number 0590-0001) -

2. Section 201.35 is amended by
adding the following “{Approved by the
Office of Management and Budget under
control number 0590-0001)" at the end.

§201.35 Letters of credit as bond
equivalents. : . .

* ® * * *

(Approved by the office of Management and
Budget under control number 0590-0001)

3. Section 201.73-1 is amended by
adding the following *“(Approved by the
Office of Management and Budget under
control number 0590-0001)" at the end.

§201.73~-1 Instruction for welghing
livestock.
* * * * *

(Approved by the Office of Managoment and
Budget under control number 0590-0001)

4. Section 201.97 is amended by
adding the following “(Approved by the
Office of Management and Budget under
control number 0590-0001)" at the end.

§201.97 Annual reports.

R » * L *

(Approved by the Office of Management and
Budget under control number 0590-0001)

5. Section 201.100 is amended by
adding the following “(Approved by tho
Office of Management and Budget under
control number 0590-0003)" at the end.

§201.100 Records to be furnished poultry
growers and sellers.

* * * * * .

(Approved by the Office of Management and
Budget under control number 0590-0003)

6. Section 201.200 is amended by
adding the following “(Approved by the
Office of Management and Budget under
control number 0590-0001)" at the end.

§201.200 Sale of livestock to a packer on
credit. -

* * Q’ * *

{Approved by the Office of Management and
Budget under control number 0390-0001)

PART 203—[AMENDED]

7. Section 203.14 is amended by
adding the following “(Approved by the
Office of Management and Budget under
control number 0590-0001)" at the end.

§203.14 Statement with respect to
advertising allowances and other
merchandising payments and services.

* * * * +* .
{(Approved by the Office of Managoment and
Budget under control number 0590-0001)

8. Section 203.15 is amended by
adding the following “(Approved by the
Office of Management and Budget under
control number 0590-0001)" at the end.

§ 203.15 Trust benefits under section 206
of the Act.

* * * *
(Approved by the Office of Management and
Budget under control number 0590-0001)

9. Section 203.16 is amended by
adding the following “(Approved by the
Office of Management and Budget undor
control number 0590-0001)" at the end.

§203.16 Mailing of checks in payment for
livestock purchased for slaughter, for cash:
and not on credit.

* * * * *

(Approved by the Office of Management and
Budget under control number 0590-0001}

* .

.
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(7 U.S.C. 222 and 228 and 15 U.S.C. 46)

Done at Washington, D.C., this 2nd day of
October 1984.

B.H. (Bill} Jones,

Administrator; Packers and Stockyards
Administration.

[FR Doc. 85-26584 Filed 10-5-84; 8:45 am}

BILLING CODE 3410-02-M

Animal and Plant Health Inspection
Service

9 CFR Part 81
[Docket No. 84-091]

Lethal Avian Influenza; Interim Rule

AGENCY: Animal and Plant Health
Inspection Service, USDA. |

ACTION: Interim Rule.

suMMmARY: This document amends the
Lethal Avian Influenza interim rule by
adding as a quarantined area one
premises in Franklin County in
Pennsylvania, and by deleting from
quarantined area status all of the
previously quarantined area in
-Pennsylvania except for two premises in
Berks County and four premises in
Lancaster County. The interim rule
imposes prohibitions and restrictions on
the interstate movement from
quarantined areas of live poultry,
poultry eggs, and certain other items. It
is necessary to add the premises in
Franklin County in Pennsylvania as a
quarantined area for the purpose of
helping to prevent the spread of lethal
_avian influenza. However, it is no longer
necessary, for such purpose to include as
_quarantined areas the areas deleted
from quarantined area status.
DATES: Effective date is October 4, 1984.
‘Writien comments must be received on
or before December 10, 1984.
ADDRESS: Written comments should be
submitted to Thomas O. Gessel,

Difector, Regulatory Coordination Staff, -

APHIS, USDA, Room 728, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Written
comments received may be inspected at
Room 728 of the Federal Building, 8 a.m.
to 4:30 p.m., Monday through Friday,
except holidays. .

FOR FURTHER INFORMATION CONTACT:
Dr. H. A. McDaniel, Chief Staff Officer,
Technieal Support Staff, VS, APHIS,
USDA, Room 757, Federal Building, 65905
Belcrest Road, Hyattsville, MD 20782,
301-436-8087. ,

‘SUPPLEMENTARY INFORMATION:
Background ’

This document amends the “Lethal
Avian Influenza” interim rule which is

set forth in 9 CFR Part 81 (48 FR 51422~
51423, 51798, 52420-52427, 52885-52857,
53586, 53678-53679, 53679-53681, 53997,
5457454575, 55402-55405, 55722, 57474~
57475, 49 FR 368-3€9, 2742-2744, 3493,
3839-3845, 5723-5724, 78787979, 8412~
8415, 8582-8583, 13863-13664, 19288
19289, 19500-19501, 2401124013, 31055~
31057, 34804-34806, 36630-36631).
Among other things, the interim rule
designates a portion of Pennsylvania as
a quarantined area and prohibits or
restricts certain interstate movements
from the quarantined area of live
poultry, poultry eggs, and certain other
items because of lethal avian influenza.

Lethal dvian influenza is defined as a
disease of poultry caused by any form of
H5 influenza virus that is determined by
the Deputy Administrator to have
spread from the 1983 outbreak in poultry
in Pennsylvania.

Effect of Designation as a Quarantined
Area

With certain exceptions, the interim
rule provides that the following articles
designated as prohibited articles are
prohibited from being moved interstate
from a quarantined area:

{1) Live poultry,

(2) Manure from poultry, and

(3) Litter that has been used by
poultry.

The interim rule also provides, with
certain exceptions, that the following
articles designated as restricted articles
are allowed to be moved interstate from
a quarantined area only in accordance
with certain tonditions:

{1) Poultry carcasses or parts thereof,

(2) Eggs from poultry, and

(3) Coops, containers, troughs or other
accessories that have been used in the
handling of poultry or poultry eggs.

Reduction of Quarantined Area in
Pennsylvania

Prior to the effective date of this
document, the quarantined area in
Pennsylvania was described as:

The following area in Berks, Chester,
Dauphin, Lancaster, Lebanon, and Schuylkill
Counties is designated as a quarantined area:
That portion of Pennsylvania beginning at the
intersection of the eastern bank of the
Susquehanna River with the Pennsylvania-
Maryland State Line; then northwesterly
along the eastern bank of the Susquehanna
River to its intersection with Interslate
Highway 83; then east and north along
Interstate Highway 83 to its intersection with
Interstate Highway 81; then west along
Interstate Highway 81 to its intersection with
the Susquehanna River; then northwesterly
along the Susquehanna River to its
intersection with PA Highway 325; then
northeasterly along PA Highway 325 to its
intersection with U.S. Highway 202; then
northeasterly along U.S. Highway 209 lo its

intersection with PA Highway 61: then
southeastesly along PA Highway 61 teils
intersection with Interstate Hishway 78; then
northeasterly along Interstate Highway 78 to
its intersection with the Berks-Lehigh County
Line; then southeasterly along the Berks-
Lehigh County Line to its intersection with
the Berks-Montgomery County Line: then
sguthwesterly along the Berks-Montgomery
County Line to ils intersection with U.S.
Hishway 422; then southeasterly along U.S.
Highway 422 to its intersection with PA
Highway 103 then southesly along PA.
Highway 100 to its intersection with the
Pennsylvania-Delaware State Line; then
southwesterly along the Pennsylvania- |
Delaware State Line to its intersection with
the Pannsylvania-}aryland State Line; then
westerly along the Peansylvania-Maryland
State Line to its intersection with the
Susquehanna River.

This document adds as a quarantined
area one premises in Franklin County in
Pennsylvania and deletes from
quarantined area status all of the
previously quarantined area in
Pennsylvania except for two premises in
Berks County and four premises in
Lancaster County. The seven premises
that are designated as quarantined
areas are set forth in the rule portion of
this document. With these changes no
portions of Chester, Dauphin, Lebanon,
and Schuylkill Counties remain
designated as quarantined areas. -

The poultry on all previously infected
premises in the areas removed from
quarantined area status were
depopulated. Also, all of such previously
infected premises have been cleaned
and disinfected, and sufficient time has
elasped to ensure that such premises are
free of lethal avian influenza virus.
Further, extensive surveys conducted on
all commercial poultry and a substantial
portion of the backyard flocks in these
areas removed from quarantined area
status indicate no lethal avian influenza
virus or poultry with the antibodies exist
in these areas.

The one premises added as a
quarantined area and the six premises
that retain quarantined area status had
poultry that were found to be
serologically positive for lethal avian
influenza. The poultry from these
premises have been depopulated. No
poultry remain on these premises and
some of the premises have been cleaned
and disinfected. However, sufficient
time has not elapsed to ensure that any
of these premises are free of lethal avian
influenza virus.

Under the circumstances explained
above, it has been determined thatitis
only necessary to impose prohibitions or
restrictions because of lethal avian
influenza on the movement of live
poultry or other items from the seven
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premises designated as quarantined
areas, and it is no longer necessary to
impose such prohibitions or restrictions*
with respect to the areas deleted from
quarantined area status.

Emergency Action

Dr. John K. Atwell, Deputy
Administrator of the Animal and Plant
Health Inspection Service for Veterinary
Services, has determined that an
emergency situation exits which
warrants pubhcatlon of this interim rule
without prior opportunity for public
comment. Inmediate action is
warranted in order to add prohibitions
and restrictions on the movement of live
poultry and certain other items from one
premises in Franklin County in
Pennsylvania, and thereby protect
against the spread of lethal avian
influenza, Also, immediate action is
warranted in order to delete
unnecessary prohibitions and
restrictions on the movement of live
poultry and certain other items from
portions of Berks, Chester, Dauphin,
Lancaster, Lebanon, and Schuylkill
Counties in Pennsylvania.

Further, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that prior notice and other public
procedures with respect to this interim
rule are impracficable and contrary to
the public interest; and good cause is
found for making this interim rule
effective upon signature. Comments are
solicited for 60 days after publication of
this document. A final document
discussing comments received and any

amendments required will be published -

in the Federal Register.
Executive Order and Regulatory

Flexibility Act

This action has been reviewed in

.accordance with Executive Order 12291

and has been determined to be not a
major rule. The Department has
determined that this action will not have
a significant effect on the economy and
will not result in a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; or have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterpnses in domestic or export
markets.

For this rulemaking action, the Office
of Management and Budget has-waived
its review process required by Executive
Order 12291.

The portion of the poultry industry
affected by this document represents

less than one percent of the poultry
industry in the United States.

Under the Circumstances explained
above, the Admiinistrator of the Animal
and Plant Health Inspection Service has
determined that this action will not have
a significant economic impactona - .
substantial number of small entities.

List of Subjects in 9 CFR Part 81

Animal diseases, Poultry and poultry
products, Transportation.

PART 81—LETHAL AVIAN INFLUENZA

Accordingly, § 81.4 of 9 CFR Part 81 is

- revised to read as follows:

§81.4 duarantfned area.
Pennsylvania
(a) Berks County.

(1) The premises of Fred Wright, RD
#1, Box 100, Richland, PA 17087, located

.in Bethel Township approximately 2%

miles south of Bethel on Bordner Road.

_(2) The premises of Fred Wright,
RD4#1, Box 100, Richland, PA 17087,
located in Bethel Township
approximately 2% miles northwest of
Bethel on Schubert Road.

- (b} Franklin County. The premises of
Dwight Martin, 8933 Rowe Run Road,
Schippensburg, PA 17257, lacated in
South Hampton Township in Pinola at
the junction of State Route 433 and
Pinola Road.

(c) Lancaster County.

(1) The premises of Harold Dice, RD
#1, Box 125, Fredricksburg, PA 17026
located in Bethel Township
approximately 5% miles west of
Fredricksburg on Legionaire Road (T
510).

(2) The premises of Nelson Frey. RD
#3, Box 192, Willow Street, PA 17584,
located in Pequea Township
approximately 1 mile south of West
Willow on Millwood Road.

(3) The premises of Luke Hess, Box 52,
Willow Street, PA 17257, located in
Pequea Township approximately 2 miles
south of West Willow on Byerland
Church Road.’

(4) The premises of Alan and Charles
Rohrer, RD #1, Strasburg Road,
Paradise, PA 17562, located in Paradise
Township approximately 2% miles west
of Strasburg on PA State Route 741
(Strasburg Road).

Authority: Sec. 2, 23 Stat. 31, as amended:
secs. 4-8, 23 Stat. 31-33, as amended; secs. 1-
3, 32 Stat. 791, 792, as amended; secs. 1-4, 33
Stat. 1264, 1265, as amended; 41 Stat. 699; sec.
2, 65 Stat. 693; secs. 2-3, 5-8 and 11, 76 Stat.
129-132; 76 Stat. 663, 7 U.S.C. 450, 21 U.S.C.
111-113, 114a-1, 115-117, 119-126, 130, 134a
134b, 134d, 134e, 134f; 7-CFR 2.17, 2.51, and

) 371.2(d)

Done at Washington, D.C,, this 4th day of
October, 1984.

J K. Atwell,

Deputy Administrator, Veterinary Services.
[FR Boc. 84-26697 Filed 10-4-£4: 12:23 pm}

BILLING CODE 3410-34-M

FARM CREDIT ADMINISTRATION
12 CFR Part 615 '

Funding and Fiscal Affairs, Loan
Policies and Operations, and Funding
Operations; Effective Date

AGENCY: Farm Credit Administration,
ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration published final
regulatxons amending its regulations
concerning discount notes issued by the
Farm Credit System ("System") (49 FR
29211, July 19, 1984). The amendments
permit the System to issue consolidated
Systemwide notes in book-entry form or
in definitive form under special
circumstances where approved by the
System Finance Committees or their
subcommittees and approved and
executed by the Governor of the Farm

.Credit Administration. As was indicated

in the “EFFECTIVE DATES" portion of the
final rules published on July 19, this
document announces the effective date
of those rules.

EFFECTIVE DATE: September 27, 1984,

° FOR FURTHER INFORMATION CONTACT:

Michael C. Salapka, Finance and
Operations Division, (703) 883-4014
or
Kenneth L. Peoples, Office of General
Counsel, (703) 883-4024.
(Secs. 5.9, 5.12, 5.18, Pub, L. 92-181, 85 Stat,

619, 620, 621, as amended (12 U.S.C. 2243,
2246, and 2252})

Donald E. Wilkinson,
Governor.

* [FR Doc. 84-23927 Filed 10-5-84; 8:45 am)

BILLING CODE 6705-01-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1, 3, 140, and 145

Minimum Financlal and Relatec
Reporting Requirements; Registration
Requirements; Transfer of Certain
Registration Functions to the Natlonal

. Futures Association

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rules.
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SUMMARY: By separate reledse published
elsewhere in this Federal Register, the
Commodity Futures Trading
Commission (“Commission”) is
authorizing the National Futures
.Association (“*NFA"} to perform, on
behalf of the Commission, certain
registration functions concerning futures
commission merchants (*FCMs"}, ’
commodity trading advisors {“CTAs"),
commodity pool operators {*CPOs") and
the associated persons {*APs") of such
registrants. Specifically, NFA now is
being authorized to process and grant,
where appropriate, applications for
initial and renewed registration with the
Commission for those categories of
registrant in accordance with the
standards established by the
Commodity Exchange Act (“Act”) and
the regulations thereunder. However,
NFA is not authorized to grant
conditional registration, to deny
registration or to take any other adverse
action concerning registration until the
Commission has adopted its own
regulations and procedures to review
such actions. Nor is NFA authorized to
accept-or act upon requests for
exemption from registration or for “no-
action” positions with respect to the
applicable registration requirements.
The Commission has previously
approved rules of NFA under which
NFA will administer the Commission’s
registration functions and, in connection
therewith, the Commission now has
adopted amendments to its own
regulations governing minimum
financial and related reporting
requirements and registration
procedures to reflect this transfer of
registration functions.

efFECTIVE DATE: The effective date will
be 15 days after further notice is :
published in the Federal Register. The
second notice shall be published in the
Federal Register no earlier than thirty
days from the date of this publication.
FOR FURTHER INFORMATION CONTACT:
Kevin M. Foley, Chief Counsel, or
Lawrence B. Patent, Special Counsel,
Division of Trading and Markets,
Commodity Futures Trading
Commission, 2033 K Street, NW.,
‘Washington, D.C. 20581. Telephone:
(202) 254-8955.

SUPPLEMENTARY INFORMATION:

Introduction

The Commission has previously

authorized NFA, pursuant to section

- 8a(10) of the Act, to perforni various
portions of the Commission’s
registration functions and
résponsibilities under the Act. For
example, on August 3, 1983, the
Commission issued an order authorizing

.

NFA to process and, where appropriate,
to grant registration to applicants for
registration as an introducing broker
(“IB") or as an AP of an IB.? In addition,
on March 5, 1984, in order to facilitate
the implementation of the Commission’s
rules pursuant to which temporary
licenses may be issued to qualified
applicants for registration in the various
associated person categories, the
Commission authorized NFA to perform
the registration processing functions
related to the issuance of such licenses
to AP applicants in all categories (other
than APs of IBs} whose registration
applications are submitted to the
Commission in accordance with the
rules adopted by the Commission. The
Commission concurrently authorized
NFA to process and issue temporary
licenses to applicants for registration as
APs of IBs.?

NFA has made a commitment to the
Commission to assume, no later than
December 31, 1984, the responsibility to
process, and where appropriate, grant
applications for registration of FCMs,

. CPOs, CTAs and the APs of such

registrants, including the issuance of
temporary licenses to qualified APs of
FCMS, CPOs and CTAs. Based upon the
Commission's review of NFA's plans for
assuming and implementing such
additional responsibilities, the
Commission has determined to
authorize NFA to assume certain
registration functions with respect to
these applicants. Thus, the Commission
is simultaneously publishing, as a
separate Federal Register release, a
Notice and Order to authorize NFA, no
later than December 31, 1984, to process
and, in appropriate cases, grant
registration applications for FCMs,
CPOs, CTAs, and the APs of those
categories of registrant and to issue
temporary licenses to qualified APs in
accordance with the standards
established under the Act and the
Commission’s regulations thereunder.3
This authorization is fully consistent
with Congress' intent “to promote the
evolution of self-regulation in the
commodities industry and to permit the
Commission to move to an oversight

148 FR 35158 {August 3, 1983).

249 FR 8226 [March 5, 1884).

3The Commission will have authority under
section 17{0)(3) of the Act to review the granting of
any registration by NFA and to initiste such action
as may be appropriate. The granting of registration

“ with the Commission shall not constituta @ legal

defense fo any Commission action with respect to
such registration. In addition, the Commission will
continue to have direct registration responsibility
with respect to floor brokers, leverage transaction
merchants and associated persons of leverage
transaction merchants,

role in connection with the registration
of commodity professionals.”*

The rules which the Commission has
now adopted are technical and
conforming amendments to the existing
rules contained Parts 1, 3, 140 and 145 of
its regulations. The amendments are
designed to furnish applicants and
registrants with specific instructions on
where to file registration applications,
financial reports and other related
documents. Specifically, the rules have
been amended to provide that certain
documents related to the activities and
operations of FCMs, CPOs and CTAs,
and the APs of such registrants are now
to be filed with NFA instead of the
Commission. As discussed below,
however, copies of such documents also
must be filed directly with the
Commission in certain instances.

Part 1: Financial and Reporting
Requirements

All applicants for registration as
either FCMs or introducing brokers are
required to demonstrate compliance
with the Commission’s basic minimum
adjusted net capital requirements for
such entities as a condition of .
registration by filing a certified financial
report. Section 1.10(a)(2).* The
Commission’s rules currently provide
that an applicant for registration as an
FCM must file this report with the
Commission together with the
application. The certified financial
report required to be filed by an
applicant for registration as an
introducing broker, on the other hand,
must be filed with NFA, as well as with
the appropriate regional office of the
Commission.® Section 1.10{c). In
connection with its authorization of
NFA to receive and process applications
for registration as an FCM, the
Commission is now amending the
financial filing requirements for
applicants for registration as FCMs to
comport more fully with the procedures
already established by the Commission
for IBs. Thus, the certified financial
report accompanying an initial
application for registration as an FCM
must now be filed with NFA and the

4S. Rep. No. 334, 97th Cong., 2d Sess- 109 {1982}

337 CFR 1.10{a){2) (1584). as amended kerein. The
Form 1-FR is the standard financial reperting form
for FCMs and IBs. Section 1.10{d).

$For the purposes of Part 1 of the Commission’s
regulations, the appropriate regional office of the
Commission is generally the regional office nearest
the principal place of business of an applicant or
registrant, except that an applicant or registrant
under the furisdiction of the Commission’s Westemn
Regional Office must file its financial reparts with
the Southwesterm Regional Office in Kansas City.
Missouri. Sce also Section 140.2. -
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appropriate regional office of the
Commission,

No changes have been made,
however, with respect to the rules
governing the filing of financial reports
for FCMs and IBs once registration has
been granted. Thus, with certain .
exceptions, each registered FCM and IB
must file its financial reports with the
appropriate regional office of the
Commission and with the designated
self-regulatory organization (“DSRO").
Section 1.10(c).” . .

The Commission is also adopting

- various other technical and conforming

changes to Part 1 in connection with this
- delegation of authority to NFA. For
example, rule 1.10{b)(4} has been
amended to grant NFA the authority to
request supplemental financial
information on a Form 1-FR from any
applicant or registrant which is an FCM
or IB, and rule 1.10{¢) has been amended
to require applicants wishing to

?Generally, a registercd FCM or IB is required to
file financial reports on Commission Form 1-FR
(although an FCM or IB which is also a securities
bioker or dealer may file a copy of its Financial and
Operational Combined Uniform Single Report
(FOCUS Report), Part I'or Part [IA, in lieu of Form
1-FR) on a quarlerly basis, with the report filed as
of the firm's fiscal year-end certified by an
independent public accountant. A firm need only
file financial reports on a semi-annual basis,
bowever, if the firm's DSRQ s0 permits. See Section
1.52(a). An IB which is party to a guarantee
agreement with an FCM has no further financial
reporting requirements once the guarantee
agreement is properly filed with NFA and with the
appropriate office of the Commission, unless the
firm is also a securities broker or dealer.

‘The Commission’s rules allow any introducing
broker which is a party to a guarantee agreement
(as defined in § 1.3(nn)) to satisfy the minimum net
capital requirement for introducing brokers solely
by entering into such an agreement. In essence; the
guarantee agreement provides that the FCM which
Is a party to the agreement will guarantee
performance by the introducing broker of, and will
be jointly and severally liable for, obligations of the
IB under the Act and the rules, regulations and
orders thereunder. As such, the guarantee
agreement is an alternative means for an IB to
satisfy the Commission’s standards of financial
responsibility for its activities as an introducing
broker. An introducing broker operating pursuant to
a guarantee agreement with an FCM {unless the
firm is also a securities broker or dealer) is exempt
from the financial reporting requirements of §1.10,
the requirements for notification of material
inadequacy in the accounting system contained in
§ 1.12, the requirements pertaining to qualifications
and reports of independent public accountants in
§ 1.16, and the financial recordkeeping requirements
of §1.18. .

establish a fiscal year other than a
calendar year to notify NFA of its
election of such fiscal year with a copy
of the notice to be filed with the
appropriate regional office of the
Commission.

The Commission also has amended
the financial early warning system for
FCMs contained in rule 1.12 to provide
that, in the case of an applicant, any
notices and reports which it is required
to file pursuant to that rule should also
be sent to NFA. Paragraph (g) of rule
1.12 has been amended to make clear
that for purposes of rule 1.12, an
applicant or registrant under the
jurisdiction of the Commission’s
Western Regional Office must file such
notices and reports with the
Southwestern Regional Office. Finally,
the Commission has determined to
delete paragraph (h). Rule 1.12(h)
contained a delegation of authority to
the Division of Trading and Markets
relating to the furnishing of information
to other government agencies and
designated self-regulatory organizations
concerning a firm's failure to maintain
adequate capital or of any activities
which might adversely affect market
integrity, discovered through the early

warning system. The Commission -

believes that rule 1.12{h) is no longer
necessary since the delegation of
authority to disclose such information is
already contained within the broader
authority set forth in existing rules
140.72 and 140.73.

Rule 1.16(f) sets forth the procedures
to be followed by an FCM or 1B in
requesting an extension of time for filing
audited reports. In this connection, the
Commission is deleting the phrase “or
applicant” from paragraph (f) to make
clear that an extension of time for filing
an audited report will be granted only to
a registrant. This change is consistent
with the Commission’s practice of
refusing to grant an extension of time to
an applicant pursuant to rule 1.18(f).
Rather, until the required certified
financial reports of an applicant firm are
submitted, the Commission simply
considers the application to be
incomplete. Rule 1.16(g), which sets forth
the notice procedures in the event an

.accountant is replaced, has been

amended to provide that any notice
required pursuant to that rule with

respect to an applicant must be filed
with NFA.®

The minimum amount of adjusted not
capital which an FCM or an IB not
operating pursuant to a guarantee
agreement must maintain is set forth in
rule 1.17(a) (1) and (2). In order for an
FCM or IB to compute its actual
adjusted net capital and thus determine
whether it is complying with the
minimum adjusted net capital
requirement, the FCM or IB must follow
the procedures set forth in the
remainder of rule 1.17. In this
connection, it should be noted that the
Commission’s rules, as amended, will
require an applicant for registration as
an FCM or IB to demonstrate
affirmatively to the satisfaction of NFA
that it is in compliance with the
Commission’s financial requirements.

- Section 1.17(a)(3). Similar changes have

been made to rule 1.17(£)(2)(ii)
respecting the consolidation of any
subsidiaries or affiliates which are
majority owned or controlled by an
applicant or registrant. In addition,
certain related changes have been made
to rule 1.17 relating to those provisions
governing subordination

agreements.® Again, these changes make
clear that, in the case of an applicant, all
notices and filings required with respect
to those provisions are to be sent to

.NFA; all notices and filing requirements

with respect to registrants remain
unchanged.

Finally, the Commission has amended
rule 1.18 to require applicants for
registration as an FCM or 1B to permit
representatives of NFA to inspect the
financial reporting and monthly capital
computation records required to be
maintained pursuant to the

Commission’s minimum financial rules.

*Rule1.16 similarly has been amended to make
clear where the notices required by that rule must
be sent in the event the independent publig
sccountant, during the course of an audit or interim
work, determines that any material inadoquacios
exist with respect to the financial accounting
system and controls of an applicant for regiatration
as an FCM or IB. The changes essentially provide
that notice of any such material inadequacies must
be provided to NFA.

°The Commission notes, however, that it {s
retaining at this time the exclusive authority to
grant or deny exemption fequests pertaining to
those provisions governing the debt-equity ratio and
the withdrawal of equity capital set forth in rule 117
(d) and (e). X
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The various financial filing merchant or an introducing broker, oran ~ capacity, are summarized in the
requirements for a futures commission applicant for registration in either following chart:
FDUMCIAL FILING REQUIFRENTS FOR FOts RO g 2/
Iml.e 1.10(a) & tb) — 11.10(e) — 1.10{e) — 1.10(L) — 1.12 — 1.16(c) (2) — 1.1a8) — 1.16(g) —
Financial Reports ion of Change in Extension of Farly vaming [accontace's Ectersion of Feplacexent
fiscal year election of tixe for non- system reporting of tire for acocamtant
and cption to | fiscal year axdited repocts | notices 2/ material inad- | filing axditod | rotice
file reports and cption to equacies if repozts
by calendar file reports fir fails to
rather than by calendar or ascantant
fiscal quarter | rather than [
. | £iscal quarter
|Boplicant | NeA, with a copy |NEA, with a coxy - NFA, wWith a copy | A, wvath a oop; IEA IEA
to appropciate acpropriate to ;pprqx!am to appecpciate !
CFTIC Regional CFIC Regional e CFIC Regicnal
Office Office Office Office
[Registrant | DSRO, if any, CPIC W. 050, if any, [OC wasungian | CTC sachingten | CETC
with a copy to N Office, with a | Office, vith a |with a copy to |Office, with a |0Office, with a | Office, with a
appropriate CEIC copy to DSFO, copy to DST0, agpropriate <py to DSTO, cory to LS, copy to bSrD,
Regicnal Office it any if any e if any 1f any if any
Office
«
|Rale 1.17(Q) — 1.17(e) — 11716 — 1.17(h) (2) {vi) = | 1.27(h) (2) (vii)-13.17(h) (2) (ix) & |1.17(0) (3) (if)~ ] 1.17(h)(3) (vi)—
Application for |Application for | Opinion of of Pexquest foc (x)- Acceleratad [Motice of - | Filing of s
exerption exerption from | counsel with L pesnissive caturity of maturity or dination
debt-equity restriction an | respect to ization of peepayment and I subocdiration accelerated agreaxents
requirerent withdrawal of | consolidation secured derand | special pee- agreemernts on ratuxity of
squity capital {of financial note 3/ payment of motice of lerdar | subordinared
staterents oc an event of  |debt
debt defmult or evert
of acceleration
{Applicant JCEIC Washington | CEIC Washingtan | WA Lendcr ard WA [ 1A (peioc [ ST § TeA TieA, With & ooy
Office Office written NEA 0 ;w:q!naze
n:quk‘g Office (prioc
) < i
written agproval
of MFA required)
[m' CEFIC Washungtan | CPIC Washington [CPIC Washiington | Lender, DSRO, [>3:] Heglsurant ard 0574y, 2L any D570, 2L any,
Office Office Office, with a if any: &3 ’ Office, with a |05H0, wlecs vxth'a cooy éo with'e-o ccpies
copy to DSTO, CFIC tashington  jeopy to DSRO, registrant has CPIC Washingtan tou‘mihsh.
if any Otfice if any (prioc  |oo DSFO, in 0fface Office {pricr
° :i'i;‘xm app:zg— vhich case tre :zti:tm b3
- ae GTC Waslurgto 50
ﬁfho‘:‘lA “ za:az&ﬁ_ém
0SF0, then CFTIC)

1.12(£)}; a firm which is also a securities
therefor must also file a copy of any early warning notice with every FON carrying oc intending to carry acomuxnts for the IB°s custcress.

To reduce the unpaid pri

mmmdnggxa;ntmamagmvimmmhsmMﬂ!hﬂnmm';a!mmmg&cmvﬁhm,ﬁﬂx
a copy to the appropriate CPIC Regional Office, unless the 1B is also a securities beoker-dealer.,

An POM sust file a notice relating to failure to meet a margin call oc to make other required doposits with the CFIC Washington Office {Rile
broker-dealer sust also file a copy of any early warning notice with the SIC; and an I8 or applicant

principal aeount of the secured desand note, the lender must have the borrouer's prior sritzen corsent, as well as MFA's priar

Part 3: Registration Requirements

In connection with the authorization
of NFA to receive and process
applications for registration filed by
FCMs, CTAs, CPOs and the APs of

those three categories of registrant, rule
3.2 of the Commission's regulations has

. been amended to indicate specifically
that NFA will, except as otherwise
indicated, have the responsibility that
would otherwise be exercised by the
Commission with respect to these

registration categories. For convenience

of reference, a number of the
Commission's other regulations

contained in Part 3 similarly have been

amended to make specific reference to

written consent if the borrower is an applicant, oc the DSRO's prioc
DSRO, in which case the Camission's prior written consent is roquired,

NFA.™In particular, those rules which

establish procedures for the registration

of FCMs, CTAs, CPOs and the APs of

those registtants have been modified to

require the filing of applications for

registration and related materials with
NFA rather than with the Commission. It
should be noted, however, that, at least

for the time being, the Commission is

retaining the exclusive authority to grant

or deny exemption requests pertaining
to the registration requirements. In
addition, the Commission continues to

have exclusive authority to deny,

condition or otherwise affect

12See §§ 3.10, 3.11, 3.12, 3.13, 3.14, 3.15, 3.18, 3.17,

3.22, 3.30, 3.31, 3.32, 3.33, 340.

wvritten coccene 4f the bosrover 15 a regiserant;, unlecs tde rogistrant has ro

registration pursuant to section 8a(2)}-

8a(4) of the Act, 7 U.S.C. 12a(2)-12a(4)

(1982), and the regulations thereunder.

The Commission has also amended

certain other portions of the Part 3

registration rules. For example, the
Commission has amended the term
“current” as defined in rule 3.1(b} to
eliminate the distinction which
previously had been drawn between

applications filed before July 1, 1982 and
those filed after that date. Since July 1.
1984, when the last of the former two-
year AP registrations terminated, such a
distinction is no longer relevant.

Similarly, the Commission has amended

rule 3.3 to delete those paragraphs



39522

ALY L. L Eren I , ~t [ B ,
Federal Register / Vol. 49, No. 196 / Tuesday, October '9, 1984 |/ Rules and Regulations

which formerly established the
registration fees for those categories of
registrant for which NFA will now have
reglstratlon processing responsibility.
As is already the case for introducing
brokers and their APs, NFA will have
the authority, subject to Commission
review and approval, to establish
registration application fees for FCMs,
CPOs as CTAs, and well as the APs of.-
. those categories of registrant. In this
regard, NFA's rules, as previously
approved by the Commission, require
that each application for registration as
an AP in any capacity (Form 8-R) be
accompanied by a fee of $30. Appendix
A, § I(e) under Bylaw 305.

The Commission has also made a
minor clarifying change to rule 3.12(f). In

is connection, the Commission’s staff
has received a number of i inquiries
requesting clarification concerning the
impact of rule 3.12(f) on the activities of
an AP who wishes to be associated .
simultaneously as an AP with more than
one registrant, In order to provide
further guidancé to the public
concerning the operation of rule 3.12(f},
the Commission’s staff recently
published an interpretative letter which
sets forth in detail the scope of that
rule.! Consistent with the interpretation
contained in that letter, the Commission
has addded a proviso to paragraphs
(0(4), (A(8), (£)(8) and (f}(10) to make
explicit that each of those paragraphs is
subject to the provisions of paragraphs
(fJ(3] (0(s), (fJ[7] and (f)(9),

respectively.t?

' See CFTC Interpretative Letter No. 83-11 [1982~
1984 Transfer Binder] Comm. Fut. L. Rep. (CCH)
21,952,

12For example, an FCM which carries or
introduces all of the accounts of clients of a CTA or
of a commodity pool operated by a CPO
recommended by the FCM through its AP clearly
falls within the provisos of rule 3.12(f) (3) and (5).
Those provisos were intended to cover APs of an
FCM who recommended a CTA and the FCM's
“approved list," or who solicit commodity pool

As a related matter, the Commission
also has amended rule 3.4 to make clear
that an AP who is sponsored by a
registrant, which itself is registered in .
more than one capacity, néed register
only once to act as an AP of the
registrant. In such a case, the
Commission shall automatically deem
the individual to be associated with the
sponsoring registrant in each capacity in
which the sponsor is registered. For
example, a corporation may be
registered simultaneously with the
Commission as both a CTA and CPO.
Under rule 3.4, as amended, an ~.
individual who is already registered as-
an AP of the CTA need not file a new
registration application in order to

function in the capcity of an AP of the
CPO since the CTA and CPO are the
same entity. The filing of an additional
registration in such an instance would
serve no meaningful function since the
sponsoring registrant is already
responsible for supervising the

" commodity-related activities of such

individual.®®

Finally, it should be noted that
although the Commissioh, at least for
the time being, is retaining the exclusive
authority to permit a registrant'to _
withdraw from registration pursuant to
rule 3.33, that rule has been amended to
provide that if the registrant requesting
withdrawal is an FCM, IB, CTA or CPO,

patiicipations on behalf of an FCM. In these cases,
the FCM ordinarily both solicits and carries or
introduces the accounts in question. The
amendments to rule 3.12(f) made herein will clarify
and make explicit that the provisions of paragraphs
(f}[4) and {f)(8) of rule 3.12 are subject to the
provisions of paragraphs (f)(3) and {f)(5).
respectively. In such cases, the AP of an FCM may
act on behalf of the CTA or the CPO without
violating the prohibitions of rule 312 (f}{4) and (f)(6)
since that AP is deemed to be associated solely
with the FCM.

13 See rule 166.3, 17 CFR 166.3 (1984) as amended
by 48 FR 35304 {August 3, 1984).



" Federal Register / Vol.

49, No. 196 | Tuesday, October 9, 1984 / Rules and Regulations 39523
a copy of the request should be filed The filing requirements under Part 30of  amended, are summarized in the
simultaneously with NFA. the Commission’s regulations, as following chart:
FREGISTRATION FILING REQUIRENENTS
Category of Registration  {Trensfer of chance of Charge of withdraal from  |Exerption
Registrant J 2pplication Registration [ Information Cantrol Registration Reguests
0O
F1loor Broker CEIC CEFIC CETC
{(Rudle 3.11) (Rule 3.31) {Rule 3.33)
Futures Commission .
ferchant, Intro- KFR NFA FA CETC, with a CETC
Kducing Broker, copy to IEA
Commodity Pool
Cperator, {Rules 3.10, (Rule 3.31) {Rnle 3.32) {Rule 3.33) {Rale 3.32(3i))
Comodity Trading | 3.13, 3.14
Rdvisor & 3.15)
Rz ¥R 2178 ceTe
{Rules 3.12(c) (Rules 3.12(d) (Rule 3.31) (Pales 3.12(g)
& 3.16{c)) & 3.16(d)) & 3.16(g))
CFIC CEiC Ceic CFIC CFIC
(Rale 3.17) (Rule 3.31) {Rule 3.32) (Rile 3.33) (Fule 3.32(1))
rssociated Person .
pf Ieverage 1 CFIC CFIC CFIC - Cerc
ransaction {Rule 3.18(c)) (Rule 3.18(d)) (Rule 3.31) . [Pale 3.18(g))
lerchant -
Other Amendments Southwestern Regional Office in Kansas  the registration forms as revised in

The Commission also has adopted
two additional technical amendments to
its regulations. First, it has amended rule
140.2, which describes the Commission's
regional offices, to reflect the
realignment of the regions effected in
the Fall of 1983. Specifically, Minnesota,
North Dakota and South Dakota were -
transferred from the Central Region to
the Southwestern Region. Thus, all
applicant and registrant firms whose
headquarters are located west of the
Mississippi River must file all financial
reports required to be filed pursuant to
the Commisson’s rules with the

City, Missouri.

Second, rule 145.6(b), regarding the
location of and public availability of
Commission registration forms, has been
amended to reflect the planned transfer
of current registration functions with
respect to FCMs, CTAs, CPOs and the
APs of these registrants to NFA,
including physical custody of
registration forms filed by current and
future applicants and registrants. In
addition, the item numbers, the
supplementary attachments filed in
response to which are not available to
public inspection, have been changed to
correspond to the appropriate items in

March 1884. No change has been made,
héwever, in the type of information
which generally will not be made
available.

In connection with the transfer of its
registration functions with respect to
FCMs, CTAs, CPOs and the APs of such
registrants to NFA, the Commission has
authorized NFA to make available to the
public for inspection and copying the
publicly available portions of all
registration forms compiled or
maintained by NFA in connection with
its performance of registration functions
under the Act. Thus, any person seeking
to inspect or copy the publicly available
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portions of such registration forms .
should contact NFA directly. A formal
request pursuant to the Freedom of
Information Act is not necessary to
obtain such information.4

Basis for Adoption as Final Rules

Section 553(b) of the Administrative
Procedure Act, 5 U.S.C. 553(b),
ordinarily requires that nofice of
proposed rulemaking be published in the
Federal Register and that opportunity -
for public comment be provided when
an agency promulgates new rules. -
Section 553(b)(A), however, provides an
exception to this requirement for *“rules
of agency organization, procedure and
practice.” Section 553(b)(B) also
provides such an exception:

when the agency for good cause finds (and
incorporates the finding and a brief statement
of reasons therefor in the rules issued) that
notice and public procedure thereon are
impracticable, unnecessary, or contrary to
the public interest.

As previously discussed, these
amendments adopted to Parts 1, 3, 140
and 145 are technical and procedural in
nature, relating primarily to the filing-
requirements of applicants and
registrants. They do not change in any
respect the obligations of applicants and
registrants under the Act and the
regulations thereunder. As a result; the
,Commission finds that these rule
amendments do not raise any
. substantive issues for which notice and
public comment are necessary. At the
same time, however, the Commission
notes that these amendments will not
take effect for at least thirty days.
Therefore, the Commission will consider
any comments which may be received
and make any additional changes to
these rules which may be appropriate.

Regulatory Flexibility Act -

The Regulatory Flexibility Act
("RFA"), 5 U.S.C. 601 et seq., requires
that agencies, in proposing rules,
consider their impact on small entities.
Section 3(a) of the RFA defines the term
“rule” to mean “any rule for which the
agency publishes a general notice of
proposed rulemaking pursuant to section
553(b) * * * for which the agency
provides an opportunity for notice and
public comment.” Since adoption of the
amendments has not been effected with
riotice and public comment, those
amendments do not constitute “rule”
amendments for purposes of the RFA

1 With respect to requests for information which
the Commission has determined is not publicly
. available, rule 145.6(b) continues to provide that the
Commission's FOI, Privacy and Sunshine Acts
compliance staff will decide any request for access
in accordance with the procedures set forth in rules
145.7 and 145.9.

and the analyses or certification
specified by the RFA is not required.

List of Subjects
17 CFR Part 1

Financial requirements, Reporting and
recordkeeping requirements,
Registration requirements.

17 CFR Part 3

Registration requirements, Authority
delegations, Fingerprinting, Associated
persons, Futures commission merchants,
Commodity trading advisors,
Commodity pool operators.

17 CFR Part 140

Organization of the Commission,
Region offices, Regional directors.

17 CFR Part 145

-Records, Freedom of Information Act.

In consideration of the foregoing, and
pursuant to the authority contained in
the Commodity Excharge Act and, in

_ particular, sections 2(a)(1), 4c, 4d, 4e, 4f,

4k, 4m, 4n, 4p, 8, 8a and 19, 7 U.S.C. 2
and 4, 6¢, 6d, 6e, 6f, 6k, 6m, 6n, 6p, 12,
12a and 23 (1982), and pursuant to the
authority contained in 5 U.S.C. 552 and
552b, the Commission hereby amends
Chapter I of Title 17 of the Code of
Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT. - . o

—

1. Section 1.10 is amended by revising

paragraphs (a)(3)(i), (b)(4), (c), (e). (),
and (g)(4) to read as follows: -

§ 1.10 Financial reports of futures
commission merchants and introducing
brokers.

[a] * %

{3)(i) The provisions of paragraph
(a)(2) of this section do not apply to any
person succeeding to and continuing the
business of another futures commission
merchant. Each such person who files
an application for registration as a
futures commission merchant and who
is not so registered in that capacity at
the time of such filing must file a form 1-
FR as of the first monthend following the
date on which his registration is
approved. Such report must be filed with
the National Futures Association, the
Commission and the designated self-
regulatory organization, if any, not more

than 45 days after the date for which the.

report is made.
* * t ] * *

(b) * % &

(4) Upon receiving written notice from
any representative of the National
Futures Association, the Commission or

any self-regulatory organization of
which it is a member, an applicant or
registrant, except an applicant for
registration as an introducing broker
which has filed concurrently with its

~application for registration a guarantee

agreement and which is not also a
securities broker or dealer, must,
monthly or at such times as specified,
furnish the National Futures
Association, the Commission or the solf-
regulatory organization requesting such
information a form 1~FR or such other
financial information as requested by
the National Futures Association, the
Commission or the self-regulatory
organization. Each such form 1-FR ot
such other information must be
furnished within the time period
specified in the written notice, and in
accordance with the provisions of
paragraph (c) of this section.

(c) Where to file reports. The raports
provided for in this section will be
considered filed when received by the
regional office of the Commission
nearest the principal place of business
of the registrant (except that a reglstrant
under the jurisdiction of the
Commission's Western Regional Office
must file such reports with the
Southwestern Regional Office) and by
the designated self-regulatory
organization, if any; and reports
required to be filed by this section by an
applicant for registration will be
considered filed when received by the
National Futures Association and by the
regional office of the Commission
nearest the principal place of business
of the applicant (except that an
applicant under the jurisdiction of the
Commission’s Western Regional Office
must file such reports with the
Southwestern Regional Office):
Provided, however, That information
required of a registrant pursuant to
paragraph (b)(4) of this section need be"
furnished only to the self-regulatory
organization requesting such
information and the Commission, and
that information required of an
applicant purgsuant to paragraph (b)(4) of
this section need be furnished only to
the National Futures Association and

the Commission.
* * * * *

{e) Election of fiscal year. (1) An
applicant wishing to establish a fiscal
year other than the calendar year may
do so by notifying the National Futures
Association of its election of such fiscal
year, in writing, concurrently with the
filing of the form 1-FR pursuant to

“paragraph (a)(2) of this section, but in no

event may such fiscal year end more
than one year from the date of the form
1-FR filed pursuant to paragraph (a)(2)
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of this section. A copy of such written
notice must also be filed with the
regional office of the Commission
nearest the principal place of business
of the applicant (except that an
applicant under the jurisdiction of the
Commission's Western Regional Office
must file such a notice with the
Commission’s Southwestern Regional
Office). An applicant which does not so
notify the National Futures Association
and the Commission will be deemed to
have elected the calendar year as its
fiscal year. A registrant must continue to
use its elected fiscal year, calendar or
otherwise, unless a change in such fiscal
year is approved upon written
application to the principal office of the
Commission in Washington, D.C., and
written notice of such change is given to
the designated self-regulatory
organization, if any.

(2) An applicant may elect to file its
form 1-FR for each calendar quarter in
lieu of each fiscal quarter by notifying
the National Futures Association of its
election, in writing, concurrently with
the filing of the form 1-FR pursuant to
paragraph {a){2) of this section. A copy
of such written notice must also be filed
with the regional office of the
Commission nearest the principal place
of business of the applicant {(except that
an applicant under the jurisdiction of the
Commission’s Western Regional Office
must file such a notice with the
Commission's Southwestern Regional
Office). A registrant wishing to change
such election or to make such election
other than concurrently with the filing of
‘the form 1-FR pursuant to paragraph
{a){2) of this section may do so only if
such change or election is approved by
the Commission upon written
application to the principal office of the
Commission in Washington, D.C., and
written notice of such change is given to
the designated self-regulatory
organization, if any.

(f) Extension of time for filing reports.
{1) In the event a registrant finds that it
cannot file its report for any pericd
within the time specified in paragraphs
{b){1) or {b)(4) of this section or § 1.12(b)
without substantial undue hardship, it
iay file with the principal office of the
Commission in Washington, D.C., an
application for an extension of time to a
specified date which may not be more
than 90 days after the date as of which
the financial statements were to have
been filed. The application must state
the reasons for the requested extension
and must contain an agreement to file
the report on or before the specified
date. The application must be received
by the Commission before the time
specified in paragraphs {(b){1) or {b)(4) of

this section or § 1.12(b) for filing the
report. Notice of such application must
be given to the designated self-

- regulatory organization, if any,

concurrently with the filing of such
application with the Commission.
Within ten calendar days after receipt of
the application for an extension of time,
the Commission shall: (i} Notify the
registrant of the grant or denial of the
requested extension; or {ii) indicate to
the registrant that additional time is
required to analyze the request, in which
case the amount of time needed will be
specified. (See § 1.16(f) for extension of
the time for filing certified financial
statements.)

(2) In the event an applicant finds that
it cannot file its report for any period
within the time specified in paragraph
{(b){4) of this section or § 1.12(b) without
substantial undue hardship, it may file
with the National Futures Association
an application for an extension of time
to a specified date which may not be
more than 90 days after the date as of
which the financial statements were to
have been filed. The application must
state the reasons for the requested
extension and must contain an
agreement to file the report on or before
the specified date. The application must
be received by the National Futures
Association before the time specified in
paragraph (b){4) of this section or
§ 1.12(b) for filing the report. Notice of
such application must be filed with the
regional office of the Commission
nearest the principal place of business
of the applicant (except that an
applicant under the jurisdiction of the
Commission's Western Regional Office
must file such a notice with the
Commission’s Southwestern Regional
Office) concurrently with the filing of
such application with the National
Futures Association. Within ten
calendar days after receipt of the
application for an extension of time, the
National Futures Association shall: (i)
Notify the applicant of the grant or
denial of the requested extension; or (i)
indicate to the applicant that additional
time is required to analyze the request,
in which case the amount of time
needed will be specified.

(g) ®k & &

{4) All information on such other
statements, footnote disclosures and
schedules will, however, be available
for official use by any official or
employee of the United States or any
State, by any self-regulatory
organization of which the person filing
such report is a member, by the National
Futures Association in the case of an
applicant, and by any other person to
whom the Commission believes

disclosure of such information is in the
public interest. Nothing in this
paragraph (g) will limit the authority of
any self-regulatory organization to
request or receive any information
relative to its members’ financial
condition.

- « L] * -

2. Section 1.12 is amended by revising
paragraphs (b)(3) and (g}, and by
removing paragraph (h) to read as
follows:

§1.12 Malntenance of minimum financial
requirements by futures commission
merchants and Introducing brokers.

» . - - *

()"'

{3) For securities brokers or dealers,
the amount of net capital specified in
Rule 17a-11(b) of the Securities and
Exchange Commission (17 CFR 240.17a-
11(b)) must file written notice to that
effect as set forth in paragraph (g) of this
section within five (5) business days of
such event. Such applicant or registrant,
must also file a Form 1-FR {or, if such
applicant or registrant is registered with
the Securities and Exchange
Commission as a securities broker or
dealer, it may file, in accordance with
§ 1.16(h), a copy of its Financial and
Operational Combined Uniform Single
Report under the Securities Exchange
Act of 1934, Part I, in lieu of Form 1-FR)
or such other financial statement
designated by the National Futures
Asscciation, in the case of an applicant,
or by the Commission or the designated
self-regulatory organization, if any, in
the case of a registrant, as'of the close of
business for the month during which
such event takes place and as of the
close of business for each month
thereafter until three (3) successive
months have elapsed during which the
applicant's or registrant’s adjusted net
capital is at all times equal to orin
excess of the minimums set forth in this
paragraph (b) which are applicable to
such applicant or registrant. Each
financial statement required by this
paragraph (b) must be filed within 30
calendar days after the end of the month
for which such report is being made.

L ) L - L ] »

{g) Every notice and written report
required to be given or filed by this
section (except for notices required by
paragraph (£} of this section) must be
filed with the regional office of the
Commission nearest the principal place
of business of the applicant or registrant
(except that an applicant or registrant
under the jurisdiction of the
Commission’s Western Regional Office
must file such notices and reports with
the Southwestern Regional Office), with i
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the designated self-regulatory
organization, if any, with the Securities.
and Exchange Commission, if such
applicant or registration is a securities
broker or dealer, and with the National
Futures Association, if the firm is an
applicant. In addition, every notice and
written report which an introducing
broker or applicant for registrant as an
introducing broker is required to give or
file by paragraphs (a), (c) and {(d) of this
section also must be filed with the
National Futures Association, with the
designated self-regulatory organization,
if any, and with every futures
commission merchant carrying or
intending to carry customer accounts for
the introducing broker or applicant for
registration as an introducing broker.
Further, every notice required to be
given by this section must also be filed
with the principal office of the. ’
Commission in Washington, D.C. Each
statement of financial condition, each
statement of the computation of the -
minimum capital requirements pursuant
to § 1.17, and each schedule of
segregation requirements and funds on
deposit in segregation required by this -
section must be filed in accordance with
the provisions of § 1.10(d) of these
regulations, unless otherwise indicated.

3. Section 1.16 is amended by revising
paragraphs (€)(2), (f), and (g) to read as
follows: ’

§ 1.16 Qualifications and reports of
accountants.
* * * * *

e} * * *

(2) If during the course of an audit or
interim work, the independent public
accountant determines that any material
inadequacies exist in the accounting
system, in the internal accounting:
control, in the procedures for
safeguarding customer or firm assets, or
as otherwise defined in paragraph (d) of
this section, he must call such
inadequacies to the attention of the
applicant or registrant, which has the
responsibility to give notice to the
National Futures Association and, if an
applicant, or the Commission and the
designated self-regulatory organization,
if any, if a registrant, in accordance with
paragraphs (d) and (g) of § 1.12:
Provided, however, That if the applicant
or registrant is an introducing broker or
applicant for registration as an
introducing broker, it also has the
responsibility to give notice to-the
National Futures Association, the
designated self-regulatory organization,
if any, and every futures commission
merchant carrying or intending to carry
customer accounts for the introducing
broker or applicant for registration as an
introducing broker. The applicant or

registrant must also furnish the
accountant with a copy of said notice
within three (3) business days. If the
accountant fails to receive such notice
from the applicant or registrant within
three (3) business days, or if he
disagrees with the statements contained
in the notice of the applicant or
registrant, the accountant must inform
the National Futures Association, in the
case of an applicant, or the Commission
and the designated self-regulatory
organization, if any, in the case of a
registrant, by reporting the material
inadequacy and, in the case of an
applicant or registrant which is an
introducing broker or applicant for
registration as in introducing broker, the
accountant must also inform the
National Futures Assaciation, the

.designated self-regulatory organization,

if any, and every futures commission

merchant carrying or intending to carry -

customer accounts for the introducing
an introducing broker, within three (3)
business days thereafter. Such report
from the accountant must, if the
applicant or registrant failed to file a
notice, describe the material
inadequacies found to exist. If the
applicant or registrant filed a notice, the
accountant must file a report detailing
the aspects, if any, of the applicant’s or

" registrant’s notice with which the

accountant does not agree.

(f) Extension of time for filing audited
reports. (1) In the event a registrant
finds that it cannot file its certified
financial statements and schedules for
any year within the time specified in
§ 1.10 without substantial undue
hardship, it may file with the principal
office of the Commission in Washington,
D.C., an application for extension of
time to a specified date not more than 90
days after the date as of which the
certified financial statements and
schedules were to have been filed.
Notice of such application must be sent
to the designated self-regulatory
organization, if any. The application
must be made by the registrant and .
must: (i) State the reasons for the
requested extension; (ii) indicate that
the inability to make a timely filing is
due to circumstances beyond the control
of the registrant, if such is the case, and
describe briefly the nature of such
circumstances; (iii) be accompanied by
the latest available formal computation
of the registrant’s adjusted net capital
and minimum financial requirements
computed in accordance with § 1:17; (iv)
in the case of a futures commission
merchant, be accompanied by the latest
available computation of required
segregation and by a computation of the
amount of money, securities, and

property segregated on behalf of
customers as of the date of the latest
available computation; (v) conttain an
agreement to file the report on or before
the date specified by the registrant in
the application; (vi) be received by the
principal office of the Commission in
Washington, D.C. and by the designated
self-regulatory organization, if any, prior
to the date on which the report is due;
and (vii) be accompanied by a letter
from the independent public accountant
answering the following questions:

(A) What specifically are the reasons
for the extension request?

{B) On the basis of that part of your
audit to date, do you have any
indication that may cause you to
consider commenting on any material
inadequacies in the accounting system,
internal accounting controls or
procedures for safeguarding customer or
firm assets?

(C) Do you have any indication from
the part of your audit completed to dato
that would lead you to believethat the
firm yas or is not meeting the minimum
capital requirements specified in § 1.17
or (in the case of a futures commission
merchant) the segregation requirements
of Section 4d(2) of the Act and these
regulations, or has any significant
financial or recordkeeping problems?

(2) Within ten calendar days after
receipt of an application for extension of
time, the Commission shall: (i) Notify
the registrant of the grant or denial of
the requested extension; or (i) indicate
to the registrant that additional time is
required to analyze the request, in which
case the amount of time needed will be
specified.

(3) On the written request of any
designated self-regulatory organization
or registrant, or on its own'motion, the
Commission may grant an extension of
time or an exemption from any of the
certified financial reporting
requirements of this chapter either
unconditionally or on specified terms

.and conditions.

(8) Replacement of accountant, (1) In
the event (i) the independent public
accountant who was previously engaged
as the principal accountant to audit an
applicant’s or registrant’s financial
statements resigns (or indicates he
declines to stand for re-election after the
completion of the current audit) or is
dismissed as the applicant's or
registrant’s principal accountant, (ii)
another independent accountant is
engaged as principal accountant, or (iif)
an independent accountant on whom the
principal accountant expresses reliance
in his report regarding a subsidiary
resigns (or formally indicates he
declines to stand for re-election after
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completion of the current audit} or is
dismissed or another independent public
accountant is engaged to audit that
subsidiary, an applicant shall file
written notice of such occurrence with
the National Futures Association, and a
registrant shall file written notice of
such occurrence with the Commission at
its principal office in Washington, D.C.,
and with the designated self-regulatory
organization, if any, not more than 15
business days after such occurrence.

{2) Such notice must state (i) the date
of such resignation {or declination to
stand for re-election, dismissal or

engagement) and (ii) whether, in .

connection with the audit of the two
most recent fiscal years and any
subsequent interim period preceding
such resignation, dismissal or
engagement, there were any
disagreements with the former
accountant on any matter of accounting
principles or practices, financial
statements disclosure, auditing scope or
procedures, or compliance with the
applicable rules of the-Commission,
which, if not resolved to the satisfaction
of the former accountant, would have
caused him to make reference in
connection with his report to the subject
matter of the disagreements (if so,
describe such disagreements). The
disagreements required to be reported in
- this paragraph (g)(2) include both those

_ resolved to the former accountant’s

satisfaction and those not resolved to
"the former accountant’s satisfaction.
Disagreements contemplated by this
paragraph (g)(2) are those which occur
at the decision-making level, i.e.,
between personnel of the applicant or
registrant responsible for presentation
of its financial statements and schedules
and personnel of the accounting firm
responsible for rendering its report. The
_notice must also state whether the
accountant's report on the financial
statements and schedules for any of the
past two years contained an adverse
opinion or a disclaimer of opinion or
was qualified as to uncertainties, audit
scope, or accounting principles {if so,
describe the nature of each such adverse
opinion, disclaimer of opinion, or
qualification). An applicant must also
request the former accountant to furnish
the applicant with a letter addressed to
the National Futures Association, and a
registrant must also request the former
accountant to furnish the registrant with
a letter addressed to the Commission,
stating whether he agrees with the
statements contained in the notice of the
applicant or registrant and, if not,
stating the respects in which he does not
agree. Each copy of the notice and
accountant's letter must be manually

signed by the sole proprietor or a
general partner or a duly authorized
corporate officer of the applicant or
registrant, as appropriate, and by the
accountant.

{3) If (i) within the 24 months prior to
the date of the most recent audited
financial statement, a notice has been
filed pursuant tg paragraph (g)(1) of this
section reporting a change of
accountants, (ii) included in such filing
there is a reported disagreement on any
matters of accounting principles or
practices, financial statements
disclosure, auditing scope, or
noncompliance with the applicable rules
of the Commission, (iii) during the fiscal
year in which the change in accountants
took place or during the subsequent
fiscal year, there have been any
transactions or events similar to those
which involved a reported disagreement,
and (iv) such transactions or even!s are
material and were accounted for or
disclosed in a manner different from
that which the former accountant
apparently would have concluded was
required, the existence and nature of the
disagreements and also the effect on the
financial statements must be stated in a
written notice to the National Futures
Association, in the case of an applicant,
or to the Commission at its principal
office in Washington, D.C., and the
designated self-regulatory organization,
if any, in the case of a registrant, if the
method which the former accountant
apparently would have concluded was
required had been followed. These
disclosures need not be made if the
method asserted by the former
accountant ceases to be generally
accepted because of authoritative
standards or interpretations
subsequently issued. The notice
required by this paragraph (g)(3) must be
filed by the applicant or registrant -
concurrently with the financial
statements and schedules to which it
pertains. .

* * * * L]
4. Section 1.17 is amended by revising

paragraphs (a)(3), (f)(2)(ii), (h)(2){vi)
introductory text, (h)(2)(vi){C).

- (M)(2)(vii)(A), (h)(2)(vii)(B), (R)(2)(ix)(A),

(b)(2)(x)(A), (h}(2)(x)(B)(2). (h)(3)(ii) and
(h)(3)(vi} to read as follows:

§ 1.17 Minimum financia) requirements for
futures commission merchants and
Introducing brokers.

[a] * * x

(3} No person applying for registration
as a futures commission merchant or as
an introducing broker shall be so
registered unless such person
affirmatively demonstrates to the
satisfaction of the National Futures
Associationthat it complies with the

financial requirements of this § 1.17.
Each registrant must be in compliance
with this § 1.17 at all times and must be
able to demonstrate such compliance to
the satisfaction of the Commission or
the designated self-regulatory
organization.

L] L 3 * * *

[i] . & ®

[2] L 4

(ii) Except! as provided for in
paragraph (f}(2)(i) of this section,
consolidation shall be permitted with
respect to any subsidiaries or affiliates
which are majority owned and
controlled by the applicant or registrant,
and for which the applicant can
demonstrate to the satisfaction of the
National Futures Association, or for
which the registrant can demonstrate to
the satisfaction of the Commission and
the designated self-regulatory
organization, if any, by an opinion of
counsel, that the net asset values or the
portion thereof related to the parent’s
ownership interest in the subsidiary or
afiiliate, may be caused by the applicant
or registrant or an appointed trustee to
be distributed to the applicant or
registrant within 30 calendar days. Such
opinion must also set forth the actions
necessary to cause such a distribution to
be made, identify the parties having the
authority to take such actions, identify
and describe the rights of other parties
or classes of parties, including but not
limited to customers, general creditors,
subordinated lenders, minority
shareholders, employees, litigants, and
governmental or regulatory authorities,
who may delay or prevent such a
distribution and such other assurances
as the National Futures Association, the
Commission or the designated self-
regulatory organization by rule or
interpretalion may require. Such opinion
must be current and periodically
renewed in connection with the
applicant’s or registrant’s annual audit
pursuant to § 1.10 or upon any material

change in circumstances.
* L] * » »
(h) L IR AR
(2 L IR ]

(vi) Collateral for secured demand
notes. Only cash and securities which
are fully paid for and which may be
publicly offered or sold without
registration under the Securities Act of
1933, and the offer, sale, and transfer of
which are not otherwise restricted, may
be pledged as collateral to secure a
secured demand note. The secured
demand note agreement shall provide
that if at any time the sum of the amount
of any cash, plus the collateral value of
any securities, then pledged as collateral
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to secure the secured demand note is
less than the unpaid principal amount of
the secured demand note, the applicant
or registrant must immediately transmit
written notice to that effect to the
lender. The secured demand note
agreement shall also provide that if the
borrower is an applicant, such notice
must also be transmitted immediately to
the National Futures Association, and if
the borrower is a registrant, such notice
must also be transmitted immediately to
the designated self-regulatory
organization, if any, and the
Commission. The secured demand note
agreement shall also require that

following such transmittal:
* * * * * -

(C) The secured demand note
agreement may also provide that, in lieu
of the procedures specified in the
provisions required by paragraph
(h)(2)(vi)(B) of this section, the lender,
with the prior written consent of the
applicant and the National Futures
Association, or with the prior written
consent of the registrant and the
designated self-regulatory organization
or, if the registrant is not a member of a
designated self-regulatory organization,
the Commission, may reduce the unpaid
principal amount of the secured demand
note: Provided, That after giving effect
to such reduction the adjusted net
capital of the applicant or registrant
would not be less than the greatest of:
(7) 120 percent of the appropriate
minimum dollar amount required by
paragraphs (a}(1)(i)(A) or (a)(1)(ii)(A) of
this section; (2) for a futures commission
merchant or applicant therefor, seven (7)
percent of the following amount: the
customer funds required to be
segregated pursuant to the Act and
these regulations less the market value
of commodity options purchased by
option customers on or subject to the
rules of a contract market: Provided,
however, that the deduction for each
option customer shall be limited to the

amount of customer funds in such option .

customer's account; or (3} for an
applicant or registrant which is also a
securities broker or dealer, the amount
of net capital specified in Rule 15¢3~
1d(b)(8)(iii) of the Securities and
Exchange Commission (17 CFR
240.15¢3-1d(b}(6)(iii)): Provided, further,
That no single secured demand note
shall be permitted to be reduced by
more than 15 percent of its original
principal amount and after such
reduction no excess collateral may be
withdrawn,

(vii) Permissive prepayments and
special prepayments. (A) An applicant
or registrant at its option, but not at the _
option of the lender, may, if the

subordination agreement so provides,
make a payment of all or any portion of
the payment obligation thereunder prior
to the scheduled maturity date of such
payment obligation (hereinafter referred
to as a “prepayment”), but in no event
may any prepayment be made before
the expiration of one year from the date
such subordination agreement became
effective: Provided, however, That the
foregoing restriction shall not apply to
temporary subordination agreements
which comply with the provisions of
paragraph (h){3)(v) of this section nor
shall it apply to “special prepayments”

. made in accordance with the provisions

of paragraph (h)(2)(vii)(B) of this section.
No prepayment shall be made if, after
giving effect thereto (and to all
payments of payment obligations under
any other subordination agreements
then outstanding, the maturity or
accelerated maturities of which are
scheduled to fall due within six months
after the date such prepayment is to
occur pursuant to this provision, or on or
prior to the date on which the payment
obligation in respect to such prepayment
is scheduled to mature disregarding this
provision, whichever date is earlier)
without reference to any projected profit
or loss of the applicant or registrant, the
adjusted net capital of the applicant or
registrant is less than the greatest of: (1)
120 percent of the appropriate minimum
dollar amount required by paragraphs
{a)(1)G)(A) or (a)(1)(ii}(A) of this section;
(2) for a futures commission merchant or
applicant therefor, seven (7) percent of
the following amount: the customer
funds required to be segregated
pursuant to the Act and these
regulations less the market value of
commodity options purchased by option
customers on or subject to the rules of a
contract market: Provided, however,
That the deduction for each option
customer shall be limited to the amount

. of customer funds in such option

customer's account; or (3) for an
applicant or registrant which is also a
securities broker or dealer, the amount
of net capital specified in Rule 15¢3-
1d(b)(7) of the Securities and Exchange
Commission (17 CFR 240.15¢3-1d(b)(7)).
Notwithstanding the above, no
prepayment shall occur without the
prior written approval of the National
Futures Association, in the case of an
applicant, or without the prior written
approval of the designated self-
regulatory organization, if any, and the
Commission, in the case of a registrant.
(B} An applicant or registrant at its
option, but not at the option of the
lender, may, if the subordination
agreement so provides, makes a
payment at any time of all or any

portion of the payment obligation
thereunder prior to the scheduled
maturity date of such payment
obligation (hereinafter referred to as a
“special prepayment”), No spacial
prepayment shall be made if, after

. giving effect thereto (and to all

payments of payment obligations under
any other subordination agreements
then outstanding, the maturity or
accelerated maturities of which are
scheduled to fall due within six months
after the date such special prepayment
is to occur pursuant to this provision, or
on or prior to the date on which the
payment obligation to respect to such
special prepayment is scheduled to
mature disregarding this provision,
whichever date is earlier) without
reference to any projected profit or loss
of the applicant or registrant, the
adjusted net capital of the applicant or
registrant is less than the greatest of: (1)
200 percent of the appropriate minimum
dollar amount required by paragraphs
(a}(1)(i)(A) or (a)(1)(ii)(A) of thig section;
(2) for a futures commission merchant or
applicant therefor, 10 percent of the
following amount: the customer funds
required to be segregated pursuant to
the Act and these regulations less the
market value of commodity options
purchased by option customers on or
subject to the rules of a contract market:
Provided, however, That the deduction
for each option customer shall be
limited to the amount of customer funds
in such option customer's account; or (3)
for an applicant or registrant which is
also a securities broker or dealer, the
amount of net capital specified in Rule
15¢3-1d(c)(5)(ii) of the Securities and
Exchange Commission (17 CFR
240.15¢3-1d(c)(5)(ii)): Provided, further,
That no special prepayment ghall be
made if pre-tax losses during the latest
three-month period were greater than 15
percent of current excess adjusted net
capital. Notwithstanding the above, no
special prepayment shall occur without
the prior written approval of the
National Futures Association, in the
case of an applicant, or without the prior
written approval of the designated self-
regulatory organization, if any, and the
Commission, in the case of a registrant,
* * * * *

(ix) Accelerated maturity. Obligation
to repay to remain subordinate:

(A) Subject to the provisions of
paragraph (h)(2)(viii) of this section, a
subordination agreement may provide
that the lender may, upon prior written
notice to the applicant and the National
Futures Association, or upon prior
-written notice to the registrant and the
designated self-regulatory organization
or, if the registrant is not a member of a
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designated self-regulatory organization,
the Commission, given not earlier than
six months after the effective date of
such subordination agreement,
accelerate the date on which the
payment obligation of the borrower,

- together with accrued interest or
compensation, is scheduled to mature to
a date not earlier than six months after
giving of such notice, but the right of the
lender to receive payment, together with
accrued interest or compensation, shall

" remain subordinate as required by the
provisions of this paragraph (h)(2) of this
section.

* * * * &«

(x) Accelerated maturity of
subordination agreements on event of
default and event of acceleration.
Obligation to repay to remain
subordinate:’

(A) A sibordination agreement may
provide that the lender may, upon prior
written notice to the applicant and the
National Futures Association, or upon
prior written notice to the registrant and
the designated self-regulatory
organization or, if the registrant is not a
member of a designated self-regulatory
organizdtion, the Commission, of the
occurrence of any event of acceleration
{as hereinafter defined) given no sooner
than six months after the effective date

* of such subordination agreement,
accelerate the date on which the
payment obligation of the applicant or
registrant, together with accrued interest
or compensation, is scheduled to

. mature, to the last business day of a

" calendar month which is not less than
six months after notice of acceleration is

" received by the applicant and by the
‘National Futures Association, or by the
registrant and the designated self-
regulatory organization or, if the
registrant is not a member of a
designated self-regulatory organization,
the Commission. Any subordination
agreement containing such events of
acceleration may also provide that, if
upon such accelerated maturity date the
payment obligation of the applicant or
registrant is suspended as required by
paragraph (h}(2)(viii) of this section and
liquidation of the applicant or registrant
has not commenced on or prior to such
accelerated maturity date,
notwithstanding paragraph (h)(2)(viii) of
this section, the payment obligation of

. the applicant or registrant with respect
to such subordination agreement shall
mature on the day immediately
following such accelerated maturity
date and in any such event the payment
obligations of the applicant or registrant
with respect to all other subordination
agreements then outstanding shall also

=mature at the same time but the rights of

the respective lenders to receive
payment, together with accrued interest
or compensation, shall remain
subordinate as required by the
provisions of paragraph (h)(2) of this
section. Events of acceleration which
may be included in a subordination
agreement complying with this
paragraph (h)(2)(x) of this section shall

be limited to:
* * * & ]
* & *

(2) Failure to meet the minimum
capital requirements of the designated
self-regulatory organization, or of the
Commission, throughout a period of 15
consecutive business days, commencing
on the day the borrower first determines
and notifies the designated self-
regulatory organization, if any, of which
he is a member and the Commission, in
the case of a registrant, or the National
Futures Association, in the case of an
applicant, or commencing on the day
any self-regulatory organization, the
Commission or the National Futures
Association first determines and notifies
the applicant or registrant of such fact;

* * * . *
3."

(i) Notice of maturity or accelerated
maturity. An applicant shall
immediately notify the National Futures
Association, and a registrant shall
immediately notify the designated self-
regulatory organization, if any, and the
Commission if, after giving effect to all
payments of payment obligations under
subordination agreements then
outstanding which are then due or
mature within the following six months
without reference to any projected profit
or loss of the applicant or registrant, its
adjusted net capital would be less than:
(A) 120 percent of the minimum dollar
amount required by paragraphs
{a)(1)(i)(A) or (a)(1)(ii)(A) of this section;
(B) for a futures commission merchant or
applicant therefor, six (6) percent of the
following amount: the customer funds
required to be segregated pursuant to
the Act and these regulations less the
market value of commodity options
purchased by option customers or
subject to the rules of a contract market:
Provided, however, That the deduction
for each option customer shall be
limited to the amount of customer funds
in such option customer’s account; or (C})
for an applicant or registrant which is
also a securities broker or dealer, the
amount of net capital specified in Rule
15¢3-1d(c)(2) of the Securities and

Exchange Commission (17 CFR
240.15¢3-1d(c)(2)).
- * * * -

(vi) Filing. An applicant shall file a
signed copy of any proposed

subordination agreement (including
nonconforming subordination
agreements) with the National Futures
Assaciation at least ten days prior to the
proposed effective date of the agreement
or at such other time as the National
Futures Association for good cause shall
accept such filing, and a signed copy
shall also be filed simultaneously with
the regional office of the Commission
nearest the principal place of business
of the applicant (except that an
applicant under the jurisdiction of the
Commission's Western Regional Office
shall file such a signed copy with the
Commission’s Southwestern Regional
Office). A registrant shall file two signed
copies of any proposed subordination
agreement {including nonconforming
subordination agreements) with the
Commission at the Office of the Chief
Accountant, Division of Trading and
Markets, in Washington, D.C. at least
ten days prior to the proposed effective
date of the agreement or at such other
time as the Commission for good cause
shall accept such filing. Copies of the
proposed agreement shall be filed in
such quantities and at such time as the
designated self-regulatory organization
may require with the designated self-
regulatory organization, if any, of which
the registrant is a member. The
applicant or registrant shall also file
with said parties a statement setting
forth the name and address of the
lender, the business relationship of the
lender to the applicant or registrant and
whether the applicant or registrant
carried funds or securities for the lender
at or about the time'the proposed
agreement was so filed. A proposed
agreement filed by an applicant with the
National Futures Association shall be
examined at the National Futures
Association, and no such agreement
shall be a satisfactory subordination
agreement for the purposes of this
section unless and until the National
Futures Association has found the
agreement acceptable and such
agreement has become effective in the
form found acceptable. A proposed
agreement filed by a registrant shall be
examined at the designated self-
regulatory organization with whom such
an agreement is required to be filed
prior to its becoming effective or, if the
registrant is not a member of any
designated self-regulatory organization,
at the Commission. No proposed
agreement shall be a satisfactory
subordination agreement for the
purposes of this section unless and until
the designated self-regulatory
organization or the Commission has
found the agreement acceptable and
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such agreement has become effective in
the form found acceptable.

* * * * *,

5. Section 1.18 is amended by revising
paragraph (b} to read as follows:

§ 1.18 Records for and relating to financial
reporting and monthly computation by
futures commission merchants and
introducing brokers.

* * ¥ * *

(b) Each applicant or registrant must
make and keep as a record in
accordance with § 1.31 formal
computations of its adjusted net capital
and of its minimum financial
requirements pursuant to § 1.17 or the
requirements of the designated self-
regulatory organization to which it is-
subject as of the close of business each
month. An applicant or registrant which
is also registered as a securities broker
or dealer with the Securities.and
Exchange Commission may meet the
computation requirements of this
paragraph (b) by completing the
Statement of Financial and Operational
Combined Uniform Single Report under
the Securities Exchange Act of 1934, Part
II or Part HA. An introducing broker or
applicant for registration as an
introducing broker which is also a -
country elevator may meet the
computation requirements of this
paragraph {b} by means of a monthly
financial report completed in
accordance with § 1.10(i). Such
computations must be completed and
made available for inspection by any
representative of the National Futures
Assaciation, in the case of an applicant,
or of the Commission or designated self-
regulatory organization, if any, in the
case of a registrant, within 30 days after
the date for which the computations are
made, commencing the first month end
after the date the application for
registration is filed. ’

* * * * *

PART 3—REGISTRATION

6. Section 3.1 is amended by revising
paragraph (b) to read as follows;

§ 3.1 Definitions.
* * ) * *

(b} Current. As used in this subpart, a
Form 8-R or Form 94 is current if,
subsequent to the filing of that form and
continuously thereafter, the registrant or
principal has been either registered or
affiliated with a registrant as a
principal.

* * * * *

7. Section 3.2 is amended by revising
paragraphs (a), (b), and (c) and by
adding a new paragraph (e) to read as
follows:

§3.2 Registration processing by the
National Futures Association; notification
and duration of registration.

{a) Except as otherwise provided in
any rule, regulation or order of the
Commission, the registration functions
of the Commission set forth in subpart A
and subpart B of this part shall be
performed by the National Futures
Association.

{(b) Notwithstanding any other
provision of this part, the original of any
registration form, any schedule or
supplement thereto, any fingerprint card
or other document required by this part
to be filed with both the Commission
and the National Futires Association,
may be filed with either the Commission
or the National Futures Association if _
(1) a legible, accurate, and complete
photocopy of that form, schedule,
supplement, fingerprint card, or other
document is filed simultaneously with

the National Futures Association or the ~

Commission, respectively, and (2) such
photocopy contains an original signature
and date in each place where such
signature and date is required on the
original form, schedule, supplement,
fingerprint card, or other document.

{c) The Commission or the National
Futures Association will notify the
registrant, or the sponsor in the case of
an applicant for registration as an
associated person, if registration has
been granted under the Act. If an
applicant for registration as an
associated person receives a temporary
license in accordance with § 3.40 of this
part, the Commission or the National
Futures Association may notify the
sponsor only that a temporary license
has been granted. -
®* * * * *

{e) Any registration form, any
schedule or supplement thereto, any
fingerprint card or other document
required by this part to be filed with the
National Futures Assaciation shall be
deemed for all purposes to have been
filed with, and to be the official record
of, the Commission.

* * * *. *

8. Section 3.3 is amended by revising

paragraph (a) to read as follows:

§3.3 Registration fees; form of
remittance. .

{a) Amount of fees.—(1) Floor brokers.
Each application for registration, or for
renewal thereof, as a floor broker must
be accompanied by a fee of $25.

(2) Leverage transaction merchants.
Each application for registration, or for
renewal thereof, as a leverage
transaction merchant must be
accompanied by a fee of $275.

(3) Associated persons. Each Form
8-R submitted in connection with the

~

registration of an associated person of a
leverage trangaction merchant must be
accompanied by a fee of $35.

(4) Branch offices. A fee of $6 must be
provided for each branch office of a
leverage transaction merchant operating
within the United States, as specified in

* any Form 7-R or any schedule thereto or

in any Form 3-R filed with the
Commission to report the addition of a
Branch office. The fee specified by this
paragraph (a)(4) must accompany each
Form 7-R filed as an application for
initial registration or for renewal of
registration and each Form 3-R filed to
report the addition of a branch office.

* * * * ]

9. Section 3.4 is revised to read as
follows:

§3.4 Registration In one capacity not
included In registration in any other
capacity.

(a) Except as may be otherwise
provided in the Act or in any rule,
regulation, or order of the Commission,
each futures commission merchant, floor
broker, associated person, commodity
trading advisor, commaodity pool
operator, introducing broker, and
leverage transaction merchant must
register as such under the Act.
Registration in one capacity under thé
Act shall not include registration in any
other capacity. -

(b) Except as may be provided in any
rule, regulation or order of the
Commission, registration as an
associated person in one capacity shall
not include registration as an agsociated
person in any other capacity: Provided,
however, That an associated person
who is sponsored by a registrant, which
itself is registered in more than one
capacity, need register only once fo act
as an associated person of the .
registrant, and shall be deemed to be an
associated person of such registrant, in
each such capacity.

10. Section 3.10 is amended by
revising paragraphs (a) and (b) to read
as follows:

§3.10 Registration of futures commission
merchants.

{a) Initial registration. (1) Application
for initial registration as a futures
commission merchant must be on Form
7-R, completed and filed with the
National Futures Association in
accordance with the instructions thereto
and the provisions of § 1.10 of this
chapter.

(2) Each Form 7-R filed in accordance
with the requirements of paragraph
{a)(1) of this section must be
accompanied by a Form 8-R, completed
in accordance with the instructions

(]
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thereto and executed by each natural -
person who is a principal of the
applicant, and must be accompanied by
the fingerprints of that principal on a

~ fingerprint card provided by the
National Futures Association for that
purpose. The provisions of this

7- . paragraph (a)(2) do not apply to any

principal who has a current Form 8-R or
Form 94 on file with the Commission or
the National Futures Association.

(b) Renewal of registration.
Application for renewal of registration
as a futures commission merchant must
be on Form 7-R, completed and filed
with the National Futures Association in
accordance with the mstruchons
thereto.

. * * * * *

11. Section 3.11 is amended by
revising paragraphs (b} and (c) to read
as follows:

§3.11 Registration of floor brokers.

* * ® * *

(b} Initial registration. Application for
. initial registration as a floor broker must

_be on Form 8-R, completed and filed
with the Commission in accordance with
the instructions thereto. Each applicant
for initial registration as a floor broker
must file his fingerprints with the Form
8-R or a fingerprint card provided by the
. Commission for that purpose except,
that a fingerprint card need not be filed
by any applicant who has a current
Form 8-R on Form 94 on file with the
Commission or the National Futures
Association.

{c) Renewal of registration.
Application for renewal of registration
as a floor broker must be on Form 8-R,
completed and filed with the
Commission in accordance with the
instructions thereto.

12. Section 3.12 is amended by
revising paragraphs (a), (c)(2)(ii), (c)(3).
(d)(1), (d)(3). {£)(4). (£)(6). {£}(8), and
{f)(10) to read as follows:

§3.12 Registration of associated persons
of futures commission merchants and
" Introducing brokers.

(a) Registration required. It shall be
unlawful for any person to be associated
with a futures commission merchant or
with an introducing broker as an
associated person unless that person
_ shall have registered under the Act as
an associated person of that sponsoring
futures commission merchant or
introducing broker in accordance with
the procedures in paragraphs (c} or {d)
of this section.

C * * *

(1J * % *

(ii) The sponsor has verified the
information supplied by the applicant in
response to the questions on Form 8-R

which relate to the applicant's education
and employment history during the
preceding five years.

* * * * *

{3) Each Form 8-R filed in accordance
with the requirements of paragraph (c)
of this section must be accompanied by
the fingerprints of the applicant on a
fingerprint card provided for that
purpose by the National Futures
Association.

* L 4 * ® *

{d) Special registration procedures for
certain persons. (1) Except as provided
in paragraph (f) of this section, any
person whose registration as an
associated person in another capacity is
still in effect, or whose registration as an
associated person in the same capacity
or in another capacity has terminated
within the preceding sixty days, and
who becomes associated with &
sponsoring futures commission
merchant or introducing broker which
makes the certification provided by
paragraph (d}(1)(i) of this section will be
registered as, and in the capacity of, an
associated person of such sponsor upon
the mailing by that sponsor to the )
National Futures Association of written
certifications stating:

* - - * -«

(3) Within sixty days of mailing the
certifications permitted by paragraph
{d)(2) of this section, the associated
person and the sponsor must complete
and the sponsor must file with the
National Futures Association a Form 8-
R in accordance with the instructions
thereto. The Form 8-R must contain the
certifications required by paragraphs
{c)(2) (ii)-{iv) of this section and must be
accompanied by the fingerprints of the
associated person on a fingerprint card
provided by the National Futures
Assaciation for that purpose.

* * *« *

(f) Certain dual and multiple
associations prohibited. No person may
be simultaneously assaciated as an

associated person with—
* * L L -

(4) Subject to the provisions of
paragraph {f)(3) of this section, a futures
commission merchant and a commodity
trading advisor for which that futures
commission merchant carries or
introduces, or intends to carry or
introduce, clients' or prospective clients
discretionary accounts;

L ] - -« * *

(6) Subject to the provisions of
paragraph (f)(5) of this section, a futures
commission merchant and a commodity
pool operator for which that futures
commission merchant carries or
introduces, or intends to carry or

introduce, the account of a commeadity
pool operated by that commadity pool
operator;

- »* L] . *

(8) Subject to the provisions of
paragraph (f}(7) of this section, an
intreducing broker and a commedity
trading advisor for which that
introducing broker introduces, or
intends to introduce, clients’ or
prospective clients’ discretionary
accounts;

» . L 4 * X

(10) Subject to the provisions of
paragraph (f)(9} of this section, an
introducing broker and a commedity
pool operator for which that introducing
broker introduces, or intends to
introduce, the account of a commedity
pool operated by that commodity pool
operator.

* L - L J »

13. Section 3.13 is revised to read as
follows:

§3.13 Registration of commodity trading
advisors.

(a) Initial registration. (1) Application
for initial registration as a commodity
trading advisor must be on Form 7-R,
completed and filed with the National
Futures Association in accordance with
the instructions thereto.

(2) Each Form 7-R filed in accordance
with the requirements of paragraph
(a)(1) of this section must be
accompanied by a Farm 8-R, completed
in accordance with the instructions
thereto and executed by each natural
person who is a principal of the
applicant, and must be accompanied by
the fingerprints of that principal on a
fingerprint card provided by the
National Futures Association for that
purpose.”The provisions of this
paragraph (a){2) do not apply to any
principal who has a current Form 8-R or
Form 94 on file with the Commission or
the National Futures Association.

(b) Renewal of registration.
Application for renewal of registration
must be on Farm 7-R, completed and
filed with the National Futures
Association in accordance with the
instructions thereto.

14. Section 3.14 is revised to read as
follows:

§3.14 Registration of oommodity pool
operators.

(a) Initial registration. (1) Application
for initial registration as a commaodity
pool operator must be on Form 7-R,
completed and filed with the National
Futures Association in accordance with
the instructions thereto and the
provisions of § 4.13(c) of this chapter.
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(2) Each Form 7-R filed in accordance
with the requirements of paragraph
(a)(1) of this section must be
accompanied by a Form 8-R, completed
in accordance with the instructions
thereto and executed by each natural

-person who is a principal of the
applicant, and must be accompanied by
the fingerprints of that principal on a
fingerprint card provided by the
National Futures Association for that
purpose. The provisions of this
paragraph (a)(2) do not apply to any
principal who has a current Form 8-R or
Form 94 on file with the Commissijon or
the National Futures Association.

(b) Renewal of registration.
Application for renewal of registration -
as a commodity pool operator must be
on Form 7-R, completed and filed with
the National Futures Association in
accordance with the instructions
thereto.

(15) Section 3.15 is amended by
revising paragraph (a)(2) to read as
follows:

§3.15 Registration of introducing brokers.

* %
a

(2) Each Form 7-R filed in accordance
with the requirements of paragraph
(a)(1) of this section must be
accompanied by a Form 8-R, completed
in accordance with the instructions
thereto and executed by each natural
person who is a principal of the
applicant, and must be accompanied by
the fingerprints of that principal on a
fingerprint card provided by the
National Futures Association for that
purpose. The provisions of this
paragraph (d)(2) do not apply to any
principal who has a current Form 8-R or
Form 94 on file with the Commission of

. the National Futures Association.
* % * * *

16. Section 3.16 is amended by -

-.. revising the introductory paragraph to

paragraph (c} and paragraphs (c)(3),
(d)(3), (e)(2)(i), and (e}(2){ii} to read as
follows:

83.16 Registration of assoclated persons
of commodity trading advisors and
commodity poo! operators.
* * * * »
(c) Application for initial registration.
Except as otherwise provided in
- paragraph (d) and {e) of this section,

application for initial registration as an -

associated person of a commodity
trading advisor or commodity pool
operator must be on Form 8-R,
completed and filed with the National
Futures Association in accordance with
the instructions thereto.
* * * * * }'

(3) Each Form 8-R filed in accordance
with the requirements of paragraph (c)

of this section must be accompanied by
the fingerprints of the applicant on a
fingerprint card provided for that
purpose by the National Futures

Association.
* * * * *

dt'tt - -

(3) Within sixty days of mailing the
certificates permitted by paragraph
{d)(1) of this section, the associated
person and the sponsor must complete
and the sponsor must file with the
National Futures Association a Form 8~
R in accordance with'the instructions
thereto..-The Form 8-R must contain the
certifications required by paragraphs
(c}(1) (ii)~(iv) of this section and must be
accompanied by the fingerprint card
provided by the National Futures
Association for that purpose.

[e] LR R -

(2)(1) A person who is already
registered as an associated person in
any capacity may become associated
with a commodity trading advisor or
with a commiodity pool operator if that
commodity trading advisor or
commodity pool operator files with the
National Futures Association a Form
3-R in accordance with the instructions
thereto. Such filing shall constitute a

- certification that the commodity trading

advisor or commodity pool operator has
verified that the associated person is
currently registered as an associated
person in any capacity and that the
associated person is not subject to a
statutory disqualification as set forth in
section 8a(2) of the Act, and an
acknowledgment that in addition to its
responsibility to supervise that
associated person, the commodity
trading advisor or commodity pool
operator is jointly and severally
responsible for the conduct of the
associated person with respect to the
solicitation of any client’s or prospective
client’s discretionary account or the
solicitation of funds, securities, or
property for a participation in a
commodity pool, with respect to any
customers or option customers common
to it and any other commodity trading
advisors or commodity pool operators
with which the associated person is
associated. Upon receipt by the National
Futures Association of such a Form 3-R,
the associated person named therein
shall be registered as an associated
person of the sponsoring commodity
trading advisor or commodity pool
operator.

(ii} A person who is simultaneously
associated with more than one sponsor
in accordance with the provisions of this
paragraph {e}(2) shall be required, upon
receipt of notice from the Nationdl
Futures Association, to file with the

[y

National Futures Association the
registrant’s fingerprints on a fingerprint
card provided by the National Futures
Association for that purpose as well as
such other informatiori as the National
Futures Association may require, The
National Futures Association may
require such a filing every two years, or
at such greater period of time as the
National Futures Association may deem
appropriate, after the associated person
has become associated with a
commodity trading advisor or with a
commodity pool operator in accordance
with the requirements of this paragraph
(e)(2). .
* * * * *

17. Section 3.17 is amended by
revising paragraph (a)(2) to read as

- follows:

§3.17 Registration of leverage transaction
merchants. .

[a) * * *

(2) Each Form 7-R filed in accordance
with the requirements of paragraph
(a)(1) of this section must be
accompanied by a Form 8-R, completed
in accordance with the instructions
thereto and executed by each natural
person who is a principal of the
applicant, and must be accompanied by
the fingerprints of that principal on a
fingerprint card provided by the
Commission for that purpose. The
provisions of this paragraph (a)(2) do
not apply to any principal who has a
current Form 8-R Form 94 on file with
the Commission or the National Futures
Association. .

* * * * *

18. Section 3.22 is amended by
revising the introductory paragraph of
the section and paragraphs (a) and (b) to
read as follows:

§3.22 Supplemental filings.

Notwithstanding any other provision
of this chapter, the Commission ot the
Director of the Division of Trading and
Markets or the Director's designee or the
National Futures Association may, at
any time, give written notice to any
registrant, applicant for registration, or
person required to be registered:

(a} That information has come to the
attention of the Commission’s or the
National Futures Association’s staff
which, if true, could constitute grounds
upon which to base a determination that
the person is unfit to become, or to

. Temain, registered in accordance wit

the Act or the regulations thereunder
and setting forth such information in the
notice, or that the Commission or the
National Futures Association has
undertaken a routine or periodic review
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of the registrant's fitness to remain so
- registered; and
(b) That the person, or any individual
who, based upon his relationship with
that person is required to file a Form 8-R
in accordance with the requirements of
this part, as applicable, must, within five
days of receipt thereof, or such shorter
period of time as the Commission or the
National Futures Association may
~ specify, complete and file with the
Commission or the National Futures
Association a current Form 8-R, in
accordance with the instructions
thereto, which must be accompanied by
that individual’s fingerprints on a
fingerprint card provided by the
Commission or the National Futures
- _ Association for that purpose.
* * 4 * *
19. Section 3.30 is revised to read as
follows:

§3.30 Current address for purpose of
delivery of communications from the
Commission or the National Futures
Association. _

The address of each registrant,
applicant for registration and principal,
as submitted on the application for
registration {Form 7-R or Form §-R) or
as submitted on the biographical
supplement (Form 8-R) shall be deemed
to be the address for delivery to the
registrant, applicant or principal for any
communications from the Commission
or the National Futures Association,
including any summons, complaint,
reparation claim, order, subpoena,
special call, request for information,
notice, and other written documents or.
correspondence, unless the registrant,
applicant or principal specifies another
address for this purpose: Provided, That
the Commission or the National Futures
Association may address any
correspondence relating to a
biographical supplement submitted for
or on behalf of a principal to the futures
commission merchant, commodity
trading advisor, commodity pool
operator, introducing broker, or leverage
transaction merchant with which the
principal is affiliated and may address
any correspondence relating to the
registration of an associated person to
the futures commission merchant,
commodity trading advisor, commodity
pool operator, introducing broker, or
leverage transaction merchant with
which the associated person or the
applicant for registration is or will be
associated as an associated person.
Each registrant, while registered, and
each principal, while affiliated with a
registrant, must keep current the
address on the application for
registration, biographical supplement, or
other address filed with the Commission

or with the National Futures Association
for the purpose of receiving
communications from the Commission
or the National Futures Association. An
order of default or other appropriate
relief may be entered in any proceeding,
including a reparation proceeding
commenced while the registrant is
registered or within two years
thereafter, for failure to file a required
response to any communication sent to
he latest such address filed with the
Commission or with the National
Futures Association.

19. Section 3.31 is amended by
deleting paragraph (d) and by revising
paragraphs (c)(1), (c)(2)(i) and (c)(2)(ii)
to read as follows:

§3.31 Deficlencles, Inaccuracles, and
changes, to be reported.
* * L 3 * -

(c)(1) After the filing of a Form 8-R, a
Certificate of Special Registration (Form
8-S), or a Form 3-R by or on behalf of
any person for the purpose of permitting
that person to be an associated person
of a futures commission merchant,
commodity trading advisor, commodity
pool operator, introducing broker, or
leverage transaction merchant, that
futures commission merchant,
commodity trading advisor, commodity
pool operatar, or introducing broker
must, within twenty days after the
occurrence of either of the following, file
a notice thereof with the National
Futures Association or, in the case of a
leverage transaction merchant, with the
Commission, indicating:

* * L 3 * ®

(2)(i) Each person registered as, or
applying for registration as, a leverage
transaction merchant must, within
twenty days after the termination of the
affiliation of a principal with the
registrant or applicant, file a notice
thereof with the Commission.

(ii) Each person registered as, or
applying for registration as, a futures
commission merchant, commodity
trading advisor, commodity pool
operator or introducing broker must,
within twenty days after the termination
of the affiliation of a principal with the
registrant or applicant, file a notice
thereof with the National Futures
Association.

* * * L 3 *

20, Section 3.32 is amended by

revising paragraphs (b), (c), (e)(1). (f)
and (h) to read as follows:

§3.32 Changes requiring new reglistration;
addition of principals.
* * * L 4 L 4

{b) Application for a new registration
required under paragraph (a) of this
section must be on Form 7-R, completed

and filed with the National Futures
Assaciation or, in the case of a leverage
transaction merchant, the Commission,
in accordance with the instructions
thereto.

(c) Notwithstanding any other
provision of this part, each Form 7-R
filed in accordance with paragraph (b)
of this section must be accompanied by
a Form 8-R, completed in accordance
with the instructions thereto and
executed by each natural person who is
a principal of the registrant and who
was not listed on the registrant’s initial
application for registration or any
amendment thereto. The Form 8-R for
each such principal must be
accompanied by the fingerprints of that
principal on a fingerprint card provided
by the National Futures Associationor,
in the case of a principal of a leverage
transaction merchant, the Commission,
for that purpose.

* * * » »

(e)(1) In the event of a change in
control as described in paragraphs (d}
{4) and (5) of this section, a new
registration will not be required if the
registrant submits a written notice on
Form 3-R to the National Futures
Association or, in the case of a leverage
transaction merchant, to the ’
Commission, at least 45 days prior to the
date of such change in control, and
includes with such notice a Form 8-R,
completed in accordance with the
instructions thereto and executed by
each natural person who thus will
become a principal of the registrant. The -
Form 8-R for each such individual must
be accompanied by the fingerprints of
that individual on a fingerprint card
provided by the National Futures
Association, or the Commission if the
registrant is a leverage transaction
merchant, for that purpose: Provided,
however, That a fingerprint card need
not be provided under this paragraph for
any individual who is registered with
the Commission as an associated person
of the registrant of which the individual
intends to become a principal.

» - - « L 4

(f) If the registrant is a leverage
transaction merchant, all dacuments
submitted pursuant to this section shall
be filed with the Commission at its
Washington, D.C. office (Atin: Assistant
Director for Registration, Division of
Trading and Markets, 2033 K Street,
NW., Washington, D.C. 20581). If the
registrant is a futures commission
merchant, introducing broker,
commadity trading advisor or
commadity pool operator, all documents
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shall be filed with the National Futures
Association. .

(h) Except as otherwise provided in
this section, within twenty days after
any natural person becomes a principal
of an applicant of registrant subsequent
to the filing of a Form 7-R in accordance
with the requirements set forth in
§§ 3.10 (a) or (b), 3.13 (a) or (b), 3.14 (a)
or (b), 3.15 (a) or (b), or 3.17 (&) or (b) of
this chapter, the applicant or registrant
must file a Form 8-R with the National
Futures Association, or the Commission
if the applicant or registrant is a
leverage transaction merchant, The
Form 8-R must be completed by such
principal in accordance with the
instructions thereto and must be

" accompanied by the fingerprints of that
principal on a fingerprint card provided
by the National Futures Association, or
the Commission if the applicant or
registrant is a leverage transaction
merchant, for that purpose. This filing
need not be made for any such principal
who has a current Form 8-R or Form 94

* on file with the Commission or the

National Futures Association: Provided,

That the applicant or registrant must

notify the National Futures Association,
or the Commission if the applicant or
registrant is a leverage transaction
merchant, within twenty days of the
name of such added prmmpal on Form-

3-R.

* * * * *

21, Section 3.33 is amended by
revising paragraphs (e), (f)(2)(ii) and

(f)(2)(iii) to read as follows:

§3.33 Withdrawal from registration.

* * * * *

.(e} A request for withdrawal from
registration must be sent to the
Commodity Futures Trading
Commission at its Washington, D.C.
Office (Registration Unit, Division of
Trading and Markets, 2033 K Street,
NW., Washington, D.C. 20581). If the
registrant requesting withdrawal from
registration is a futures commission
merchant, introducing broker,
commodity trading advisor or
commodity pool operator, a copy of the
request for withdrawal should be filed
simultaneously with the National

Futures Association.
(f) * & *

2 * "k &

{ii) The Commission imposes, or gives
notice by mail, which notice shall be
complete upon mailing, that it intends to
impose, terms or conditions upon such
withdrawal from registration;

{iii) The registrant is given notice by
mail, which notice shall be complete
upon mailing, or is otherwise notified

that it is currently the subject of an
investigation to determine, among other
things, whether such registrant has
violated, is violating, or is about to
violate the Act, rules, regulations or
orders adopted thereunder;

* * * * *°
22. Section 3.40 is amended by
revising the introductory paragraph of

the section and paragraph (b) to read as
follows:

§3.40 Temporary licensing of applicants
for associated person registration.

Notwithstanding any other provision
of these regulations and pursuant to the
terms and conditions of this subpart, the
Commission or the National Futures
Association, as appropriate, may grant a
temporary license to any applicant for
registration as an associated person
upon the contemporaneous filing with
the Commission or the National Futures
Association, as appropriate, of:

* * * * *

(b) The fingerprints of the applicant
on a fingerprint card provided by the
Commission or the National Futures
Association, as appropriate, for that
purpose; and - ;
* * . * .* B

23. Section 3.43 is amended by
revising paragraph (b)(1) to read as
follows: .

~

’

§3.43 Relationship to registration.

[b) * * Kk
. (1}A determination by the

Commlssmn or the National Futures

" Association, as appropriate, that the

applicant is qualified for registration as
an associated person; or

* * * * *

PART 140—ORGANIZATION,
FUNCTIONS, AND PROCEDURES OF
THE COMMISSION

24, Section 140.2 is amended by
revising paragraphs (b) and (d) to read
as follows:

‘§ 140.2 Regional ofﬁces—-Hegional

directors.
* * * ? *

(b} The Central Regional office is
located at Sears Tower, 46th Floor, 233
South Wacker Drive, Chicago, 111. 60606,
and is responsible for enforcement of
the Act and administration of the

- programs of the Commission in the

States of Illinois, Indiana, chhlgan.
Ohio and Wisconsin.

* * * * *

- (d) The Southwestern Regional office
is located at 4901 Main Street, Suite 400,
Kansas City, Missouri 64112, with a sub-
office at Room 510, Grain Exchange

Building, Fourth Street and Fourth
Avenue, South, Minneapolis, Minn,
55415, and is responsible for
enforcement of the Act and
administration of the programs of the
Commission in the States of Arkunsus,
Colorado, Iowa, Kansas, Louisiana,
Minnesota, Missouri, Nebraska, New
Mexico, North Dakota, Oklahoma, South
Dakota and Texas.

PART 145—COMMISSION RECORDS
AND INFORMATION

25. Section 145.6 is amended by
revising paragraph {b) to read as
follows: .

§ 145.6 Commission offices to contact for
assistance; registration records avallable.
* * * * +*

(b)(1) The publicly available portions
of Form 7-R (application for registration
as a futures commission merchant,
introducing broker, commodity trading
advisor, commodity pool operator or
leverage transaction merchant), Form 8-
R (application for registration as an
associated person and floor broker and
biographical supplement to application
on Form 7-R), Form 8-S (certificute of
special registration) and Form 8-T
{notice of termination) will be available
for public inspection and copying. Such
registration forms with respect to {floor
brokers, leverage transaction merchants
and associated persons of leverage
transaction merchants will be available
at the Central Regional Office of the
Commission in Chicago. Such
registration forms with respect to futures
commission merchants, introducing
brokers, commodity trading advisors,
commodity pool operators and the
associated persons of such registrants
will be available in the offices of the
National Futures Association, 200 West
Madison Street, Chicago, Illinois 60608.
Telephone: (312) 781-1300.

(2) The fingerprint card and any
supplementary attachments filed in
response to items 6-9, 14-18 and 21-23
on Form 8-R, to item 3 on Form 8-S, to
items 3-5 and 9-11 on Form 8-T or to
items 9-10 on Form 7-R generally will
not be available for public inspection
and copying unless such disclosure is
required under the Freedom of
Information Act. When such fingerprint
cards or supplementary attachmonts are
on file, the FOI, Privacy and Sunshine
Acts compliance staff will decide any
request for access in accordance with
the procedures. set forth in §§ 145.7 and
145.9.

* * K * *
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Issued in Washington, D.C. on October 1,
1984, by the Commission.

Jean A. Webb,

Acting Secretary of the Commission.
_[FR Doc. 84-26359 Filed 10-5-84; 8:45 am}
BILLING CODE 6351-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271

[Docket No. RM79-76-205; Louisiana—2
*  Addition 1I; OrderNo. 403]

High-Cost Gas Produced From Tight
Formation; Louisiana

Issued October 5, 1984.
AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: Under section 107{c)(5) of the
Natural Gas Policy Act of 1978, the
Federal Energy Regulatory Commission
designates certain types of natural gas
as high-cost gas. High-cost gas is
produced under conditions which
present extraordinary risks or costs and
once designated may receive an
incentive price. Under section 107(c})(5),
the Commission issued a rule
designating natural gas produced from
tight formations as high-cost gas.
Jurisdictional agencies may submit
recommendations of areas for
designation as tight formations. Here the
Commission adopts the recommendation
by the Louisiana Department of
Conservation that an additional portion
of Haynesville Formation, Reservoir B,
located in the Colquitt Field, Claiborne
Parish, Louisiana, be designated as a
tight formation.

EFFECTIVE DATE: This rule is effective
November 5, 1984.

FOR FURTHER INFORMATIOH CONTACT:
Kevin R. Rees, (202) 357-5420 or Walter
Lawson, (202) 357-8556.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Raymond J.
O’Connor, Chairman; Georgiana Sheldon and
Oliver G. Richard IIL.

1. Background

Based on a recommendation by the
State of Louisiana, Office of
Conservation (Louisiana}, the
Commission amends its regulations to
include an additional area of the
Haynesville Formation, Reservoir B, as a
tight formation eligible for incentive
pricing under § 271.703.* The

118 CFR 271.703 (1983).

amendment was proposed in a Notice of
Proposed Rulemaking,®issued August
22,1983.3

On May 25, 1983, Louisiana submitted
a recommendation that an additional
portion on the Haynesville Formation,
Reservoir B, located in Colquitt Field,
Clairborne Parish, Louisiana, be
designated as a tight formation. The
area initially recommended by
Louisiana covered 2,480 acres. The
applicant before Louisiana submitted
data from four producing wells to
support the recommendation.

The Commission stalf reviewed the
data submitted by Louisiana and found
that the additional area did not meet the
Commission's guidelines found in
§ 271.703(c)(2}(i) as one of the data
wells, the Cities Service Company's
Odgm A No. 1 well, exhibited in situ
permeability and flow rates in excess of
the Commission's guidelines.

The Commission staff informed
Louisiana that the area it recommended
for tight formation designation did not
appear to meet the Commission's
guidelines because of the Odom A No. 1
well. On February 13, 1984, Louisiana
submitted an amendment to its
recommendation to the Commission,
attempting to qualify the formation
under § 271,703(c)(2)(ii). Lovisiana
stated that it would be uneconomical for
Cities to produce gas from the Odom
well in this formation absent the
incentive price. Section 271.703(c){2)(ii)
allows the Commission to consider an
area for tight formation designation if
the area meets all the requirements of
§ 271.703(c)(2), but for the permeability
guidelines found in § 271.703(c)(2)(i),
provided that data is submitted by the
jurisdictional agency which
demonstrates that low permeability is
found in the area, and that the incentive
price is necessary for development of
the area. Louisiana reiterated certain
economic data contained in its original
submission, but submitted no additional
data to support finding under
§ 271.703(c)(2)(ii) that the incentive price
was needed.

On July 9, 1984, Louisiana submitted a
second amendment to the
recommendation that the Haynesville
Formation, Reservoir B; be designated
as a tight formation. In this amendment,
Louisiana requested that the Odom A
No. 1 well and its associated 320-acre
proration unit be excluded from the
original recommendation.

The Commission has reviewed
Louisiana’s recommendation, as

2Comments cn the proposed rule were Invited
end none were received, No party requested a
public hearing and no hearing was held.

348 FR 35351 (August 25, 1824).

amended, and finds that the evidence
submitted by Louisiana supports its
assertion that the Haynesville
Formation, Reservoir B, meets the
guidelines contained in § 271.703(c}(2}).
Thus, the Commission adopts
Louisiana’s amended recommendation.

List of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
formations.

In consideration of the foregoing, Part
271 of Subchapter H, Chapter I, Code of
Federal Regulations, is amended as set
forth below
Kenneth F. Plumb,

Secretary.

PART 271—[AMENDED]

Section 271.703 is amended to read as
follows:

1. The authority citation for Part 271
reads as follows:

Authority: Department of Energy
Organization Act, 42 U.S.C. 7101, et seg.;
Natural Gas Policy Act 01978, 15 U.S.C.
3301-3432; Administrative Procedure Act, 5
U.S.C. 553.

2. Section 271.703(d) is amended by
revising paragraph (22) to read as
follows:

§271.703 Tight Formations.
*

- * - *

(d) Designated tight formations.

* * *

(22) Haynesville Formation in
Louisiana. RM78-76 (Louisiana-2).

(i) Arkana Field, Bossier Parish—{A)
Delineation of the Formation. The
Haynesville Formation is found in the
northern part of Bossier Parish,
Louisiana, on the Arkansas border and
consists of the following: Township 23
North, Range 12 West, Sections 5
through 8, and 17 through 18; Township
23 North, Range 13 West, Sections 1
through 24; Township 23 North, Range 14
West, Sections 1, 2, 6 through 24, and 27
through 34; and Township 23 North,
Range 15 West, Sections 1 through 3, 22
through 27, and 34 through 36.

(B} Depth. The top of the Haynesville
Formation is located at a measured
depth of 10,360 feet, with the base
located at 10,845 feet on the induction
electrical log of the Crystal Oil
Company Hall No. 1 Well. In the Arkana
Field, the Haynesville Formation
consists of three members; the upper
member varies in thickness from 120 to
220 feet, the middle member, the
Haynesville Sand, ranges between 120
and 220 feet thick, and the lowest
member, the Buckner, is between 200
and 400 feet thick.
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(ii) Colquitt Field, Clairborne
Parish—~(A) Delineation of formation.
The Haynesville Formation, Reservoir B,
in the Colquitt Field, is located in
Clairborne Parish, Louisiana, and
consists of the S ¥2-of the SW 14 of
Section 27, the S %2 of the S % of the
NW % and the S % of the NE % of
Section 30, and the N % of Section 24,
Township 23 North, Range 8 West, the
W % of Section 24, and the N ¥%: of the
SE % of Section 25, Township 23 North,
Range 7 West.

{B) Depth. The Haynesville Formation,
Reservoir B, is defined as that gas and
condensate bearing formation occurring
between the depths of 9,510 feet and
10,730 feet, on the electric log
measurement of the Cities Service
Company Hatter A No. 1 Well, located
in Section 29, Township 23, Range 6
West,

[FR Doc. 84-26542 Filed 10-5-84; 8:45 am}
BILLING CODE 6717-01-M

18 CFR Part 294
[Docket No. RM79-52-000; Order No. 401]

Final Procedures for Shortages of
Electric Energy and Capacity Under
Section 206 of the Public Utility -
Regulatory Policies Act of 1978

Issued: October 5, 1984.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission {Commission) is
issuing a final rule that requires electric
utilities to report to the Commission
both anticipated shortages of electric
energy and capacity and any
amendments to the contingency plans
already on file with the Commission. -
These reports are required under section
» 208 of the Public Utility Regulatory
Policies Act of 1978 (PURPA). This rule
finalizes an interim rule issued in 1979
that has been extended annually. .

EFFECTIVE DATE: December 24, 1984.

FOR FURTHER INFORMATION CONTACT:
Ken Malloy, Rulemaking and Legislative
Analysis Section, Office of General
Counsel, 825 North Capitol Street NE.,
Room 8602-A, Washington, D C. 20426,
(202) 357-8033.

SUPPLEMENTARY INFORMATION: .

Before Commissioners: Raymond J.
O'Connor, Chairman; A.G. Sousa, Oliver G.
Richard III, and Charles G. Stalon.

Final procedures for shortages of electric
energy and capacity under gection 208 of the
Public Utility Regulatory Policies Act of 1978
{Docket No, RM79-52-000; Order No. 401).
Final Rule, i

The Federal Energy Regulatory
Commission (Comrmssxon) is issuing a
final rule that requires electric utilities
to report to the Commission both
anticipated shortages of electric energy
and capacity, and any amendments to
the contingency plans already on file
with the Commission. These reports are
required under section 208 of the Public
Utility Regulatory Policies Act of 1978
{PURPA).! This rule finalizes an interim
rule issued in 1979 that has been
extended annually.

I. Background

Section 206 of PURPA directs the
Commission to require, by rule, that
each public utility: {1) report to the
Commission and any appropriate state
regulatory authority any anticipated
shortage of electric energy or capacity
which would affect the utility's
capability of serving its wholesale
customers; (2) prepare and submit to the
Commission and to any appropriate
state regulatory authority contingency
plans respecting such shortages that
outline what circumstances might give.
rise to the shortages; and (3)
accommodate such shortages in a
manner that gives due consideration to
the public health, safety, and welfare,
and assures that all persons served
directly and indirectly by the utility are
treated without undue prejudice or
disadvantage.

On June 15, 1979, the Commission
issued an interim rule implementing
section 206 of PURPA.2 The interim rule
requires public utilities serving firm
power wholesale customers to submit a
contingency plan indicating how the
utility would accommodate any

. shortages of electric energy or capacity

affecting its firm power customers. The
interim rule also requires each utility to
report immediately any anticipated
shortage of electric energy or capacity.
In that report, the utility must provide
the Commission with certain
information, including information
regarding any procedures for
accommodating the particular shortage
if they differ from the procedures set out
in the utility’s statement submitted
pursuant to the interim rule.

The 1979 interim rule covered
shortages and amendments to
contingency plans that might occur prior
to September 30, 1979. The Commission
has amended the rule each year to
extend the period in which shortages
and amendments to a contingency
accommodation plan had to be

118 U.S.C. 824a(g) (1982).

18 CFR 294.101 (1883) (promulgated in Docket
No. RM79-52 and issued June 15,1979, 44 FR 37500
(June 27, 1879)).

reported.? The last extension of the
interim rule runs until April 30, 1985,

In 1980, the Commission also issued a
Notice of Inqmry requesting comments

" on various issues relatmg to the

implementation of section 206.4 The
notice sought information and comments
on three general areas: (1) the nature of
the shortages to be reported and the
manner of reporting; (2) the detail
needed in contingency plans; and (3) the
role of the Commission and appropriate
state and Federal agencies in approving
contingency plans and requiring their
use during a shortage.

The Commission received 43
comments in response to the Notice of
Inquiry. The majority of the comments
were filed by individual utility
companies, but the Commission also
received comments from governmental
regulatory agencies, from the states of
Wisconsin, Washington, Oregon, and
California, and from the Economic
Regulatory Administration within the
Department of Energy (DOE). Several
comments representing consumer
interests were also filed.

The comments reflected a widely-
shared belief that the Commission need
not establish a comprehensive
emergency planning and reporting
program under section 208 of PURPA.
The comments suggested that any FERC
program would be duplicative of energy
emergency planning programs at DOE
and the various state authorities that
routinely monitor power supply
shortages.

I1. Discussion
A. The Commission’s Legal Authorily

This rule presents the issue of how the
Commission should implement section
206 of PURPA.,

On its face, section 208 is a reporting
provision. It mandates only that electric
utilities report to the Commission and {o
appropriate state agencies certain

3The interim rule was extended to April 30, 1060,
by Interim Regulations, Docket No. RM79-52 ({ssued
Oct. 23, 1979), 44 FR 61,953 (Ocl. 29, 1979); to April
30, 1981, by Amendment to Extend Interim
Regulations, Docket No. RM79-52 (issued Apr. 1,
1980), 45 FR 23,684 (Apr. 8, 1980); to April 30, 1082,
by Amendment to Extend Interim Regulations,

* Docket No. RM79-52 (1ssued Apr. 23, 1961), 40 FR

24,550 (May 1, 1981);’ to April 30, 1983, by
Amendment to Extend Interim Regulations, Docket
No. RM78-52 (issued May 5, 1962}, 47 FR 20,200
(May 12, 1982); to April 30, 1084, by Amendment to
Extend Interim Regulations, Docket No. RM79-52
(issued Apr. 8, 1983}, 48 FR 16,057 (Apr. 14, 1082);
and to April 30, 1985, by Amendment to Extond
Interim Regulations, Docket No. RM79-52 (Issued
Apr. 30, 1984), 49 FR 20,808 (May 17, 1984).

4Inquiry Implementing Section 206 of the Public
Utility Regulatory Policies Act of 1979, Continuanca
of Service, Docket No. RM78-52 (issued Apr. 22,
1980}, 45 FR 28,162 (Apr. 28, 1980).
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shortages of electricity and the utilities’
plans for addressing such shortages.
Section 206 does not otherwise explicitly
mandate that this Commission must take
any particular action regarding such
shortages or plans. It is silent as to
whether this Commission should
approve contingency plans or delineate
their content, such as mandating a
scheme of service priorities when such
<hortages are anticipated.

However, the legislative history
interprets the statute as investing this
Commission with considerably more
latitude on the issue of whether it may
take further regulatory action on such
plans and shortages. It states that “the
Commission can approve plans
submitted * * * on the basis of the
[health, safety, welfare and
nondiscrimination] criteria
require use of these approved
plans * * *. [T]he Commission may
require periodic updating of these
plans.”s

B. The Need for Further Commission
Intervention

* * * and

After reviewing the comments filed in
response to the interim rule and the
Notice of Inquiry and considering the
Commission’s experience under the
interim rule in effect, the Commission is
convinced that it is not necessary at this
time to impose regulatory requirements
beyond the ones already established by
the interim rule. The burden on the
public utilities and the Commission of
requiring an additional review
mechanism would far outweigh any
benefits: Thus, this final rule adopts the
approach taken in the interim rule and
requires public utilities only to report
anticipated shortages and to update
their contingency plans.

In considering whether additional
Commission regulatory requirements are
necessary, the Commission has taken
-into account the role that other
governmental entities—Federal, state,
and local—play in dealing with the
problem of anticipated shortages of

- electricity. :

(1) DOE's Role

The Department of Energy
Organization Act in 1977 transferred the
authorities of the Federal Power
Commission respecting electric power
adequacy and emergencies to the
Secretary of Energy.¢ The Act also states

s Conference Report, HLR. Rep. No. 1750, 95th
Cong., 2d Sess. 96 (1978) (emphasis added).

€42 1.S.C. § 7151(b) (Supp. V 1281). These
emergency authorities reside in sections 202 {2) and
(c) of the Federal Power Act. 16 U.S.C. 824a (a}, (c)
(1982). These authorities have not been delegated to
this Commission.

that one of its purposes is "to develop
plans and programs for dealing with
domestic energy production and import
shortages.” As a result, DOE has
established an Office of Energy
Emergency Operations and an Office of
Energy Contingency Planning. While
these offices have focused primarily on
fuel supply interruptions, they have
included in their planning possible
electric power effects and various ways
in which electric power transfers could
be employed to help relieve various
emergencies. These offices are under the
direction of the Deputy Assistant
Secretary for Energy Emergencies.

Specifically, those offices:

(1) Conduct continuing evaluations of
the short-term, mid-term, and long-term
prospects for adequacy of power supply,
especially generating resources. Annual
reports from the Reliability Councils on
electric utility expansion plans are a
principal information source, together
with individual utility contacts. An
electric power monitoring function can
be activated to maintain weekly, daily,
or hourly information on the electric
power supply and energy exchange
situation.

(2) Gather data on major service
interruptions, analyze the causes, and
publish reports containing findings and
recommendations. All utilities are
required to report prospective fuel
shortages and major interruptions
within 3 hours after their occurrence.

See generally Report of Major Electric
Utility System Emergencies, 10 CFR
205.350 through 205.379 (1984).

Other Federal agencies such as the
Federal Emergency Management
Agency and DOE's Energy Information
Administration also have a variety of
responsibilities regarding electric
emergencies.

(2) State and Local Roles

In addition to this Federal role, state
and local governments play a significant
part in addressing the problem of
anticipated shortages of electricity.
Generally, the focus of most state
emergency planning efforts has been on
establishing methods to protect public
health and safety during blackouts,
maintaining communication channels,
and meeting life threatening situations.
State regulatory authorities have
demonstrated their continuous concern
about effectiveness of utility planning
for power supply adequacy, the need to
improve utility operating and
maintenance practices, minimizing the
frequency and duration of service
interruptions, and the need for better
utility public information systems to

help the public in coping with
emergencies.

These state and local concerns focus
on improving the utility’s ability to
prevent or withstand emergencies. More
generally, the broad powers of a state
governor can be used in a variety of
ways to guide the social response to an
emergency. Federal planning for major
events has always recognized the
essential function of state authorities in
determining priorities for energy use and
in allocating state energy supplies.

Hence, the Commission agrees with
the commenters and its own exparience
has shown that the current Federal,
slate, and local system of planning and
response to electric energy emergencies
has been suificient to protect the
interest of customers of public utilities
subject to this Commission’s jurisdiction
under section 206 of PURPA. There is no
apparent need at this time, therefore, to
overlay another set of detailed
emergency reporting requirements on
public utilities, or to develop a plan
approval or emergency response
function at this Commission.

Accordingly, the Commission bzlieves
that the requirements imposed by the
interim rule should be made final. The
Commission is making two changes to
the interim rule. First, the Commission is
adding a new paragraph (§ 294.101(d}) to
make it clear that a public utility may
comply with the filing and reporting
requirements in this final rule by filing a
report made to any other Federal, state,
or local agency if the report contains the
information otherwise required by this
rule. This flexibility was implicit in the
interim rule, but the Commission
believes including such a provision in
the final rule will improve clarity for the
public utilities involved. Second, the
Commission is adding a new paragraph
(§ 294.101(e)) regarding the number of
copies to be filed by electric utilities.
The amendment allows utilities filing
reports under Part 294 to file an original
and two copies with the Commission
and one copy to any appropriate state
resulatory agency and firm power
wholesale customers. The Commission
belicves it is unnecessary to require the
filing of an original and fourteen copies
that would otherwise be required by the
general rules of practice and procedure
(18 CFR 385.2004 (1883)). -

111, Administrative Procedure Act
Requirements

The Commission previously allowed
an opportunity for interested parties to
comment on the interim rule and the
Notice of Inquiry, which raised all of the
issues involved in this final rule. The
Commission, therefore, finds thata

-
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further opportunity for public comment
under the Administrative Procedure Act
is unnecessary. See 5 U.S.C. 553(b)
(1982).

1V. Paperwork Reduction Act and
Effective Date

The information collection provisions
in this notice are being submitted to the
Office of Management and Budget
(OMB) for its approval under the
Paperwork Réduction Act, 44 U.S.C.
3501-3520 (1982) and OMB's regulations,
5 CFR 1320.12 (1983). Interested persons
can obtain information on information
collection provisions by contacting the
Federal Energy Regulatory Commission,
825 North Capitol Street NE.,
‘Washington, D.C. 20426. {Attention: Ken
Malloy (202) 357-8033). Comments on
information collection provisions can be
sent to the Office of Information and
Regulatory Affairs of OMB, New

Executive Office Building, Washington, »

D.C. 20503 (Attention: Desk Officer for
the Federal Energy Regulatory
-Commission).

These amendments to the filing
requirements will become effective on
December 24, 1984. If OMB's approval
and control number have not been
received by that date, the Commission
will issue a notice temporarily
suspending the effective date.

List of Subjects in 18 CFR Part 294

Electric utilities, Reporting and
recordkeeping requirements.

In consideration of the foregoing, Part
294 of Chapter I, Title 18, Code of
Federal Regulations, is amended as set
forth below. ’

By the Commission.
Kenneth F, Plumb,
Secretary.

PART 294—[AMENDED]

1. The authority citation for Part 294
continues to read as follows: , ;

(Public Utility Regulatory Policies Act of
1978, Pub. L. 95-617, 92 Stat. 3117; Federal
Power Act, 16 U.S.C, 792 et seq.; Department
of Energy Organization Act, 42 U.5.C. 7107 et
seq.; E.O. 12,009, 42 FR 46,267; Administrative
Procedure Act-5 U.S.C. 553)

§294.101 [Amended]

2. In § 294,101, paragraphs (a)(1),
(a)(2), and (b)(4) are amended by
removing the words, “prior to April 30,
1985,".

3. In § 294.101, paragraph (b)(1) is
amended by removing the words *, by
July 23, 1979,” and *, if such shortages
were to occur prior to September 30,
1979",

4, In § 294.101, new paragraphs {d)
and (e) are added, to read as follows:

§294.101 Shortages of Electric Energy
and Capacity
* * * * *

(d) Reports to other government
entities. Any report filed with another
governmental entity that contains the
information that must be reported under

" this part may be filed to comply with

this part.

> (e) Number of copies.-Any public
utility that files under this part must
provide an original of any filing and at
least two exact copies to this.
Commission and one copy to any state
regulatory authority and firm power
wholesale customers, unless otherwise
required by the Commission.

[FR Doc. 84-26543 Filed 10-5-84; 8:45 am}
BILLING CODE 6747-01-M

18 CFR Part 385
[Docket No. RM84-21-000: Order No. 402]

Rules of Practice and Procedure;
Interlocutory Appeals

Issued: October 5, 1984.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission is amending its
Rules of Practice and Procedure to
require that any person filing an
interlocutory appeal must serve an
additional copy of the appeal on the
Motions Commissioner by Express Mail
or hand delivery. In addition, the
appellant must add the words .
“INTERLOCUTORY APPEAL” below
the docket designation in the caption of
its filings. These two amendments will
alleviate practical and administrative
difficulties in meeting the seven-day
period for acting on appeals.

EFFECTIVE DATE: This rule is effective
October 5, 1984.

FOR FURTHER INFORMATION CONTACT:

" Joseph R. Hartsoe, Office of the General

Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE Washington, D.C. 20426, (202) 357~
8033.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Raymond J.
O'Connor, Chairman; Georgiana Sheldon and
Oliver G. Richard HL

Rules of Practice and Procedure: .
Initerlocutory Appeals Docket No. RM84-21~
000, Order No. 402. Final Rule. )

The Federal Energy Regulatory
Commission (Commission) is amending
Rule 715{c} of its Rules of Practice and
Procedure, 18 CFR 385.715(c) (1983),
which governs the appeal of a presiding
officer’s denial of a motion to permit an

interlocutory appeal. The amendment
requires that any person filingan °
interlocutory appeal must serve &n

" additional copy of the appeil to the

Motions Commissioner by Expregs Mail
or hand delivery. In addition. the
Commission is revising Rule 2002, 18
CFR 2002 (1983), to require a participant
to add the words “INTERLOCUTORY
APPEAL” below the docket designation
in the caption of its filing.

Under current Rule 715(c)(5), the
Motions Commissioner has seven days
after filing to act upon a participant's
appeal of a presiding officer’s deniul of a
motion for interlocutory appeal under
Rule 715({b). Within those seven days,
the Motions Commissioner must: (1)
obtain the participant's filing; (2)
consider whether the information
presented is sufficiently complete; and
(3) determine whether extraordinary
circumstances exist which make prompt
Commission review of the contested
ruling necessary to prevent detriment to
the public interest or to prevent
irreparable harm to a person. If a no
extraordinary circumstances
determination is made within seven
days after the appeal is filed and if the
Motions Commissioner has not )
otherwise provided for 4 different time
period to receive and consider
additional information, the appeal is
automatically denied under Rule
715(c)(5).

‘The Commission has found that
deciding whether to grant an
interlocutory appeal within the seven«
day period provided in Rule 715(c)(5)
can be difficult. On occasion, it has
taken the full seven days simply to
obtain the appeal filed by the
participant and to begin to analyze the
issues involved. In these circumstances,
there is insufficient time to reach a
decision on whether the information is
complete enough and, if so, to decide
whether extraordinary circumstances
are present.

The Commission is alleviating these
practical and administrative difficulties
by making two amendments to its Rules
of Practice and Procedure. First, those
filing on interlocutory appeal under Rule
715(c)(5) must serve an additional copy
to the Motions Commissioner by
Express Mail or by hand delivery. This
change should permit full and fair
consideration of an interlocutory appeal
without causing a lengthy delay in the
proceedings. Second, a participant filing
an appeal of a presiding officer’s denial
of a motion for interlocutory appeal
under Rule 715{c) must now include the
words “INTERLOCUTORY APPEAL"
underneath the docket designation. This
will enable the Commission staff to
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identify these filings quickly and to
ensure that the appeal is routed on an
. expedited basis.

Because this final rule is a matter of
agency organization, procedure, and
practice, prior notice and comment are
unnecessary under section 4 of the
Administrative Procedure Act, 5 U.S.C.

§ 553(b) (1982). In addition, the
Commission finds that this rule will
improve the handling and consideration
of requests for interlocutory appeals and
will thereby benefit the participants in
Commission-proceedings. Therefore, this
rule will become effective immediately
upon issuance, pursuant to 5 U.S.C,

_ § 553(d) (1982).

List of Subjects in 18 CFR Part 385

- Administrative practice and
procedure.

Accordingly, the Commission,
effective immediately, amends Part 385
of Title 18, Chapter I, Code of Federal
Regulations, as set forth below.

By the Commission.
Kenneth F. Plumb,
Secretary.

PART 385—[AMENDED]

1.In § 385.715, paragraphs (c)(1) and
(c)(2) are amended by adding a new
sentence at the end of each paragraph,
to read as follows:

§385.715 Interlocutory appeals to the
Commission from rulings of presiding
officers (Rule 715).

* * E 4 - L 4

- {c) Appeal of a presiding officer’s
denial of motion to permit appeal. (1)
* * * Any person filing an appeal under
this paragraph must serve a separate -
copy of the appeal on the Motions
Commissioner by Express Mail or by
hand delivery. - -

(2) * * * The appeal must be labeled
in dccordance with § 385.2002(b) of this
chapter.

* * * * x

2. In § 385.2002, paragraphs (b}, (c}.
and (d) are redesignated as (c}, (d}, and
(e} respectively, and a new paragraph
(b) is added to read as follows:

§385.2002 Caption of filings (Rule 2002).

* * * * *

(b) The words “INTERLOCUTORY
APPEAL” underneath the docket
designation if the filing is an appeal
under Rule 715(c} of a presiding officer's
denial of a motion for an interlocutory
appeal;-

3. The authority citation of Part 385
continues to read as follows:

Authority: Department of Energy
Organization Act, 42 U.S.C. 7101-7352 (1982);

Executive Order 12,009, 3 CFR 142 (1978);
Administrative Procedure Act, 5 US.C. 551~
557 (1982); Independent Offices
Appropriation Act, 31 U.S.C. 9701 (19882):
Natural Gas Act, 15 U.S.C. 717-717w (1882);
Federal Power Act, 16 U.S.C. 791a-828¢
(1982); Natural Gas Policy Act, 15 U.S.C.
3301-3432 (1982); Public Utility Regulatory
Policies Act, 16 U.S.C. 2601-2645 (1982);
Interstate Commerce Act, 49 U.S.C. 1-27
(1976), unless otherwise noted.

(FR Doc. 84-26541 Filed 10-5-84; 8:45 ara]
BILLING CODE 6717-01-3

'DEPARTMENT OF HEALTH AND

HUMAN SERVICES
Food and Drug Administration

21 CFR Parts 510 and 558
Animal Drugs, Feeds, and Related
Products; Change of Sponsor

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor for four approved
new animal drug applications (NADA's)
(tylosin, tylosin-sulfamethazine,
lincomycin, and pyrantel tartrate) from
Feed Fortifiers, Inc., to Nutrius, Inc.
Nutrius submitted supplemental
NADA'’s providing for the change.
EFFECTIVE DATE: October 9, 1984.

FOR FURTHER INFORMATION CONTACT:
David L. Gordon, Center for Veterinary
Medicine (HFV-238), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-6243.
SUPPLEMENTARY INFORMATION: Nutrius,
Inc., Two Brecksville Commons, 8221
Brecksville Rd., Brecksville, OH 44141,
submitted supplements to NADA's 93—~
518 (tylosin), 98-639 (tylosin-
sulfamethazine), 119-063 (pyrantel
tartrate), and 132-659 (lincomycin) to
provide for a change of sponsor from
Feed Fortifiers, Inc., Manson, IA 50563.
In addition, Feed Fortifiers informed the
agency of the change. Nutrius acquired
the assets of Feed Fortifiers including
facilities and NADA's. This change of
sponsor does not involve any changes in
manufacturing facilities, equipment,
procedures, or proeduction personnel.
The regulations are amended to reflect
the sponsor change.

As a result of this action, Feed
Fortifiers is no longer the sponsor of an
approved NADA. Nutrius has not
previously been listed in the list of
sponsors of approved NADA's in 21 CFR
510.600. The section is amended to
delete the entries for Feed Fortifiers and
to add Nutrius.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting requirements.

21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i)})) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Center for Veterinary
Medicine (21 CFR 5.83), Parts 510 and
558 are amended as follows:

PART 510—NEW ANIMAL DRUGS

1. Part 510 is amended in § 510.600 in
paragraph (c}(1) by removing the entry
for Feed Fortifiers, Inc., and by adding a
new entry alphabetically, and in
paragraph (c)(2) by removing the entry
for *017255" and by adding a new entry
numerically, to read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved

applications.
* L] * L 4 »
(c) * e
(1) »- h 9 =
Firm rame and addcress !a?::gf
ccde
. . . . .
Rutws, Inc, Two Brechsiile Commers,
Erechsvila R4, Brecisvile, OH 44141 €533

(2)"‘

h%gr Frm rama and address
ccde

C51359 Kunue, inc, Two Brecisvile Commens, 8221
Brecksvile Rd., Bcecksvile, OH 44141

. . . . -

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

2. Part 558 is amended:

§558.321 [Amended]

a. in § 558.325 Lincomycin in
paragraph (b)(5) by removing the
number *017255" and inserting in its
place “051359™.

" §558.485 [Amended]

b. In § 558.458 Pyrantel lartrate in
paragraph (a)(7) by removing the
number “017255" and inserting in its
place “'051358".
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§558.626 [Amended]

c. In § 558.625 Tylosin in paragraph
(b)(2) by removing the number *“017255”
and inserting in its place "'051359".

§558.630 [Amended]

d. In § 558.630 Tylosin and
sulfamethdzine in paragraph (b) (3) and
(9) by removing the number “017255"
and inserting in its place *051359".

Effective date. October 9, 1984.
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)})

Dated: September 28, 1984.

Marvin A. Norcross,

Acting Associate Director for Scientific
Evaluation.

[FR Doc. 84-26551 Filed 10-5-84: 8:45 am]

BILLING CODE 4160-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1.
[T.D. 7982]

Income Tax; Energy Investment Credit
for Qualified Intercity Buses

AGENCY: Internal Revenue Service,
Treasury. -

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the availability of
the energy investment credit for
qualified intercity buses. The Crude Qil
Windfall Profit Tax Act of 1980 added
qualified intercity buses to the list of
energy property. The regulations provide
the public with the guidance needed to
comply with this legislation.

DATES: The amendments are effective
for the period beginning on January 1,
1980, and ending December 31, 1985.

FOR FURTHER INFORMATION CONTACT:
Michel A. Dazé of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
D.C. 20224, Attention: CC:LR:T (202-566-
3458, not a toll-free call).

SUPPLEMENTARY INFORMATION:
Background

This document contains final
amendments to the Income Tax
Regulations (26 CFR Part 1) under
section 48(1)(16) of the Internal Revenue
Code of 1954, relating to the energy.
investment credit for qualified intercity
buses. These regulations were published
in proposed form in the Federal Register
on September 3, 1982 (47 FR 38918). A
few comments were received suggesting
various changes to the proposed
amendments. There were no requests for

Y-
vy

a public hearing and none was held.
With only minor revisions, the proposed
regulations are adopted by this Treasury

. decision.

Effective Date

The notice of proposed rulemaking
was published in the Federal Register
approximately two and one-half years
after section 48(1)(16) became effective.
One comment objects to a retroactive
application of the final regulations
because the statutory language and the
legislative history provided the only
guidance to taxpayers during that time
period. Since these regulations are
interpretative, the final regulations are
effective for the entire period during
which section 48(1)(16) is in effect.

Eligible Taxpayers

Section 48(1)(16)(A)(i) allows the
energy investment credit (energy credit)
for qualified intercity buses (qualifying
buses) only to common carriers
regulated by either the Interstate
Commerce Commission or an
appropriate State agency. The final
regulations adopt the definition of a
common carrier in the Revised Interstate
Commerce Act as published in the
proposed regulations. If the taxpayer is
engaged wholly in intrastate commerce,
the standard for the appropriateness of
a State agency is also taken from that
Act. One comment observed that an
operator of only intrastate service in a
State which has deregulated the bus
industry would be regulated by neither
the Interstate Commerce Commission
nor an appropriate State agency. He
suggested that the definition of a
common carrier should be modified so
that these operators are not denied the
energy credit. This suggestion was not
adopted. There is no statutory authority
for the Secretary to waive the
requirement of regulation by a Federal
or State agency. In some cases, an
intrastate carrier may satisfy the
requirement by registering with the
Interstate Commerce Commission.

Leased Buses

Section 1.48-9(q)(7)(iv) of the
proposed regulations contained rules for
determining whether a leased bus is
energy property and the eligibility of
either the lessor or the lessee of that bus
to claim the energy investment credit.
This Treasury decision reserves
paragraph (q)(8) for new rules relating to
leased buses and does not adopt
paragraph (q)(7)(iv) as proposed. Rules
for determining whether a leased bus is
energy property and the eligibility of a
taxpayer to claim the energy credit for
that bus are reproposed elsewhere in
this issue of the Federal Register.

Intercity Transportation

The proposed regulations define
intercity transportation by reference to
the definition of commercial zones in the
Revised Interstate Commerce Act (49
U.S.C. 10526(b})(1)). Transportation not
provided entirely within a commeroial
zone is intercity transportation. Two
comments object that the definition of
intercity transportation is overly
restrictive, that it does not carry out the
intent of Congress in enacting the credit,
and that it introduces excessive

- complexity to the regulations. The

definition of a qualifying bus in section
48(1)(16)(B) includes the intercity
transportation requirement and is
intended to distinguish intercity buses
from local transit buses (H.R. Rep. No.
96-817, 96th Cong,, 2d Sess. 134
(Conference Report, 1980)). The
regulations (49 CFR Part 1048)
promulgated by the Department of
Transportation to define commercial
zones provide an easily applied,
objective measure of the bounduries
within which buses will be used for

- local transit. Accordingly, the final

regulations adopt the definition of
intercity transportation without change,

Increase in Operating Seating Capacity

Under section 48(1)(16)(C), qualified
investment for a qualifying hus is taken
into account for the energy credit only to
the extent that the bus increases the
taxpayer’'s operating seating capacity
{operating capacity). Only a bus used
predominantly on a full-time basis in the
trade or business of furnishing intercity
transportation will be counted in
operating capacity.

Under the proposed regulations, in
order to meet the definition of a
qualifying bus and to be counted in
operating capacity, the bus must satigfy
the full-time use requirement and pass
two 90 percent tests. Proposed § 1,48~
9(q)(7). To be used full time, a bus must
be driven at least 10,000 miles during the
taxable year. That figure is prorated on
a daily basis for buses placed in service
during the taxable year or for a short
taxable year described in section
441(b)(3). Ninety percent or more of
those miles must be driven to provide
passenger transportation or charter
service (passenger service), not
necessarily intercity. Of the miles driven
%o provide passenger service, 90 percent
or more must be for intercity
transportation. Thus, up to 10 percent of
annual miles may be driven for non-
passenger purposes, such as for
maintenance, and up to 10 percent of the
passenger miles may be driven on local
runs.
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Inresponse to a comment, the final
regulations clarify that odometer
readings will be considered the best
evidence of annual miles driven.
Another comment suggests that an
operator should be permitted to keep
records of miles traveled on a fleet-wide
basis, rather than for individual buses.
To be eligible for the energy credit, a
newly acquired bus must increase, and
therefore be included in, total operating
capacity. With fleet-wide record
keeping, it is possible that several new
buses will, on the average, satisfy the
use requirement of section
48(1){16)(C)(ii) for a taxable year, while
individually not every new bus would
be included in operating capacity and
thus eligible for the energy credit.
Therefore, the suggestion is not adopted.
. One comment argues that the

requirement that 81% of total miles must
be driven to furnish intercity passenger
. transporiation is an interpretation of
predominant use inconsistent with
predominant use standards appearing
elsewhere in the Code. The writer
referred to § 48.4221-11(b)(2) and
temporary § 142.1-1(e) which interpret
use of a bus predominantly for a
particular purpose to mean that more
than 50 percent of its hours of use and
miles driven are for that purpose.
However, this objection ignores the
additional requirement in section
48(1)(16)(C) that in order for a bus to be
included in operating capacity, it must
be used “predominantly on a full-time
basis™ to furnish intercity passenger
transportation. .

A second comment finds the proposed
predominant use test unfair to small and
medium-sized carriers who, in order to
maximize revenue, must provide more
non-qualifying service than allowed in
the proposed regulations. The comment
suggests that only 70 percent of the
passenger miles should be driven to
furnish intercity transportation. The
final regulations retain the requirement
of 10,000.miles of total use and adopt the
requirement that at least 70 percent of
the miles be driven while furnishing
intercity passenger transportation or
intercity charter service.

Proposed § 1.48-9(q)(8}(ii) defines
operating capacity as the combined
seating capacities of all buses in the
taxpayer's fleet which are intercity
buses'in a taxable year. Two comments
suggest that it is unclear whether this
provision could be interpreted to require
including in operating capacity all
intercity buses that have met the
predominant use test during the year,
whether or not they are owned by the
taxpayer at the end of the year. Since
this interpretation could result in an

-

artificial increase in operating capacity
for a taxable year in which an operator
replaces an old bus with a qualifying
bus, the final regulations make clear that
operating capacity includes only buses
owned at the end of the year.

Under the propbsed regulations, if the
increase in operating capacity for a
taxable year is less than the total
seating capacities of buses added during
the year, the qualified investment
attributable to the increase in operating
capacity is determined by multiplying
the qualified investment for the regular
investment credit by the ratio of
increase in capacity to added capacity.
Increase in capacity is the difference
between the prior year's operating
capacity and the present year's
operating capacity. Added capacity is
the number of seats included in the
present year's operating capacity which
were not included in the prior year's
operating capacity. Any bus contributing
to an increase will be counted as added
capacity, including a bus ineligible for
the energy credit, because, for example,
it is acquired used.

One comment suggests an amendment
to the proposed regulations to allow an
operator to allocate all of its increase in
operating capacity to one or more
qualifying buses. A second suggestion
would exclude from added capacity a
replacement bus that is ineligible for the
energy credit. Neither amendment is
adopted. Ratable allocation of increase
in operating capacity to an operator's
qualified intercity buses provides an
even-handed method of determining
qualified investment for the energy
credit.

Recapture of Energy Credit

Under the proposed regulations, the
energy credit would be recaptured in a
year in which a qualifying bus ceases to
be energy property with respect to the
taxpayer. One comment suggests that
the cessation of energy property status
should be deemed to occur on the Jast

- day of the taxable year in which a bus

fails to qualify. This suggestion is not
adopted because it is inconsistent with
§ 1.47-1(c)(ii)(b) which provides that a
cessation shall be treated as having
occurred on the first day of the taxable
year when the event causing cessation
does not occur on a specific date.

Executive Order 12291 and Regulatory
Flexibility Act

The Commissioner of Internal
Revenue has determined that this final
rule is not a major rule as defined in
Executive Order 12291 and that a
Regulatory Impact Analysis is therefore
not required. Although a notice of
proposed rulemaking that solicited

public comment was issued, the Internal
Revenue Service concleded when the
notice was issued that the regulations
are interpretative and that the notice
and public procedure requirements of 5
U.S.C. 553 did not apply. Accordingly,
the final regulations do not constitute
regulations subject to the Regulatory
Flexibility Act 5 U.S.C. Chapter 6).

Drafting Information

The principal author of these final
regulations is Michel A. Dazé of the
Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department parlicipated in developing
the regulations, both on matters of
substance and style.

List of Subjects in 26 CFR Part 1

Income taxes, Tax liability, Tax rates,
Credits.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR Part 1is
amended as follows:

PART 1—[AMENDED]

Paragraph 1. Section 1.46-3(f}(1) is
amended by adding at the end thereof
the following new sentence:

§ 1.46-3 Qualifled Investment.

* » - L *

() Partnerships—(1) In
general.” * * For computation of each
partner's qualified investment for the
energy credit for a qualified intercity
bus, see § 1.48-9(q)(9)(iv).
«

. * * -

Par. 2. Seclion 1.47-1(h){3) is amended

Ve
1. Inserting “(i)" between “(3)
Cessation.” and “The term”, and
2. By adding new paragraph (h){3)(ii)
to read as set forth below.

§ 1.47-1 Recomputation of credit allowed
by section 38.

- L] » ® -

(h) Special rules for energy property.

(3) Cessation.* * *

(ii) A qualified intercity bus described
in § 1.48-9(q) must meet the
predominant use test (of § 1.48-9(q)(7)}
for the remainder of the taxable year
from the date it is placed in service and
for each taxable year thereafter. A
cessalion gccurs in any taxable year in
which the bus is no longer a qualifying
bus under § 1.48-5{q)(6). A qualified
intercity bus does not cease to be energy
property for a taxable year subsequent
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to the one in which it was placed in -
service by reason of a decrease in
operating capacity (see § 1.48-9(q)(9)}
for that year compared to any prior
taxable year.

Par. 3. Section 1.48-9 is amended by
adding and reserving paragraphs (0), {p),
and by adding paragraph (q) to read as
follows: »

§ 1.48-9 Definition of energy property.
* *

* * *

(o) [Reserved].

(p) [Reserved].

-(q) Qualified mterczty buses—[l] In
general, This paragraph (q) prescribes
rules and definitions for purposes of
section 48(1)(2)(A)(ix) and (16). Energy
property includes qualified intercity
buses of an eligible taxpayer, but only to
the extent of the increase in the
taxpayer’s total operating seating
capacity (operating capacity) under
paragraphs (q) (9), (10), and (21) of this
section. For application of recapture
rules see § 1.47-1(h)(3)(ii).

(2) Eligible taxpayer. A taxpayer is an
eligible taxpayer only if it is determined
to be both—

(i) A common carrier regulated by the
Interstate Commerce Commission or an
appropriate State agency and

(ii) Engaged in the trade or business of
furnishing intercity transportation by
bus.

(3) Common carrier. The taxpayer is a
common carrier only if the taxpayer
holds itself out to the general public as
providing passenger bus transportation
for compensation over regular or
irregular routes, or both.

4) Appmpnate State agency. A State
agency is approrpiate only if it has
both—

(i) Power to regulate intrastate
transportation provided by a motor
carrier, within the meaning of section
10521(b)(1) of the Revised Interstate
Commerce Act (49 U.S.C. 10521(b)(1)),
and

(ii) Power to initiate an exemption
proceeding under section 1025({b) of that
Act (49 U.S.C. 10525(b)).

(5) Intercity.transportation. Intercity
transportation means intercity
passenger transportation or intercity
passenger charter service. Intercity
transportation does not include
transportation provided entirely within
a municipality, contiguous
municipalities, or within a zone that is
adjacent to, and commercially a part of,
the municipality or municipalities
(within the meaning of section
10526(b)(1) of the Revised Interstate
Commerce Act (49 U.S.C. 10526{b}(1)).
See 49 CFR Part 1048 (regulations
defining commercial zones under that
statute).

(6) Definition of qualified intercity
bus. A qualified intercity. bus (qualifying

- bus) is an automobile bus—

{i) The chassis and body of which are
exempt (under section 4063(a)(6)) from
the 10-percent excise tax generally
imposed under section 4061(a) on trucks
and buses.

(ii) With a seating capacity of at least
36 passengers (in addition to the driver).

(iii) With one or more baggage
compartments, in an area separated
from the passenger area, with an
aggregate capacity of at least 200 cubic
feet, and

(iv) Which meets the predominant use
test.

(7) Predominant use test. (i) A bus
meets the predominant use test fora *
taxable year only if it meets the
following conditions:

(A) It is used on-a full-time basis
during the taxable year, and

(B) At least 70 percent of the total
miles driven are driven while furnishing
intercity transportation.

(ii) A bus driven from the end point of
one trip to the beginning point of
another trip (“deadheading”), both of

"which furnish intercity transportation of

passengers, will be considered to have
been driven while furnishing intercity
transportation of passengers, even if no
passengers are carried.

“(iii) A bus is considered used on a full-
time basis in a taxable year if it was
driven 10,000 miles in that year. If
available, the best evidence of annual
mileage is the difference odometer
readings at the beginning and end of
each taxable year. If the bus was placed
in service during the taxable year, or for
a short taxable year described in section
441(b)(3), that 10,000 mile figure is -
prorated on a daily basis.

(iv) If a qualifying bus fails to meet
the predominant use test in a taxable
year, a cessation occurs in that taxable
year. See § 1.47-1(h)(3)(ii).

{v) The following examples illustrate
this paragraph (g)(7):

Example (1). X, a bus company, used a bus .

for trips between city M and city N, a
distance of 100 miles. These trips qualify as
furnishing intercity transportation. During the
taxable year, 300 round trips were run
carrying passengers both ways and 75 trips
were run carrying passengers from city M to
city N immediately after each of which the
bus was returned to city M for the next trip.
The bus was also driven 20,000 miles to
furnish passenger service which was local

" transportation. During the taxable year, the

bus was driven a total of 100,000 miles. X
makes the following calculations to
determine if it met the predominant use test
for the taxable year:

1. Tota! miles driven. 100,000
2. Intercity miles driven:
a Passenger round trips (100 X 2 X 300).ueccsusns 60,000
b. Passenger one-way (75 x 100) 500

¢. Non-passenger return trips (75 x 100).........:.... 7,500

"3, Total intercity passenger mifes (sum of lines 2 a,

b, and ¢).
4.79% of line 1

.

Since line 1 is not less than 10,000 miles, the
full-time use requirement is met. Since lino 3
is greater than line 4, the 70 percent intorcity
mileage test is met. Thus, for the taxuble
year, the bus meets the predominant usa test
in paragraph (q)(7)(i) of this section.

Example (2). The facts are the sama as in
example (1), except that the bus was placed
in service on the last day of the taxable yoar.
The bus was used only to run one round trip,
carrying passengers, between cities M and N.
10,000 miles X one day <-365 days=274
miles. Because, for the one dtly of the taxuble
year that the bus was in service, the bus was
driven more than 27.4 miles, and all these
miles were driven to furnish intercity
transportation, it met the predominant use
test for the taxable year.

(8) Leased buses. [Reserved].

{9) Operating capacity. (i) Qualified
investment for a qualifying bus is taken
into account for the energy credit only to
the extent the bus increases the
taxpayer's operating capacity. To
increase operating capacity, a bus must
be counted in operating capacity. The
increase in a taxpayer’s operating
capacity is the excess of the taxpayer's
operating capacity for the current
taxable year over its operating capacity
for the immediately preceding taxable
year. Related taxpayers determine
operating capacity on a group basis
under paragraph (q)(10) of this section.

(ii) Operatmg capacity for a particular
taxable year is determined by adding
together the seating capacities of all
intercity buses used by the taxpayer in
that year and still owned by the
taxpayer at the end of that year. An
intercity bus is a bus which meets the
chassis and body test and the
predominant use test in paragraph (q){6)
of this section whether or not-the bus is
still in use at the end of the taxable
year. In the case of a leased bus to
which paragraph (q)(8) of this section
applies, the lessee's operating capacity
determines qualified investment for the
energy credit.

(iii) The qualified investment for the
energy credit for a qualifying bus is the
bus’s qualified investment for the
regular credit multiplied by a fraction.
The numerator of the fraction is the
increase in the taxpayer's operating
capacity for the taxable year. The
denominator is the added operating
capacity for the taxable year. Added
operating capacity for the taxable yoar
is determined for a taxpayer by.adding
together the seating capacities of the-
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taxpayer's intercity buses included in
operating capacity for the taxable year
which were not included in operating
capacity for the immediately precedmg
taxable year.

(iv} In the case of a partnership, each
partner’s qualified investment for the
energy credit for a qualifying bus is the
partner’s qualified investment for the
regular credit {determined under § 1.46-
3({f) multiplied by the fraction referred to
in paragraph (q)(9)(iii} of this section for
the partnership, as determined for the
partnership taxable year in which the
bus is placed in service.

{v) The following example illustrates this
paragraph {q}{8):

Example. Corporation Y is a calendar year
bus company that is an eligible taxpayer
under paragraph (q}{2) of this section. Based
upon the facts as set forth in the following
table, Y makes the following calculations to
determine the energy credit earned in 1981:

1. 1880 operating capacity detenmined as of 12/
31/80:
& 5 intercity buses <50 5eals €aCh e 250

b. Total 1980 Operating Capatily wemeeessemmsene
2. 1981 operating capacily determined as of 12/
31/8:
a. 2 1980 buses used on a full-ime basis in

1881 tc0
b. 1981 added capacity:.
. Quafifying buses:

Bus 1 45

Bus 2 55

Bus 3 50

50

ii. Intercity bus not a qualifying bus e
@ Total 1981 added capacily mmaeenne

¢ Total 1881 opexatmg [z 1ol o,
3. 1881 increase in operating capacity (line
2c—fne 1b)
4. Fraction for detem'umng qualified investment
ole to i in czpecity (lne 3+line 2

®)E)

Accordingly, the energy credit earned in
1981 for each of the qualifying buses is

determined as follows:

Qualified Eni Energy
_investmentfor X Lined4 X pgfr?y = credd
the regular credt centage eamed
Bus 1: $15,000 % 10 $375
Bus 2: $20,000 % 10 500
Bus 3: $25,000 % R 10 . 625

Total energy

credit

eamed in

1881 1,500

(10) Related taxpayers. (i) Related
taxpayers are treated as one taxpayer in
determining the increase in operating
capacity under paragraph (q)(9)(ii) of
this section and in determxmn,g the
qualified investment in qualified
intercity buses for the energy credit
under paragraph (q}{9)(iii) of this
section. Reldted taxpayers are members
of a group of trades or businesses that
are under common control {as defined in
§ 1.52-1(b)).

(ii) Related taxpayers make all
computations relating to operating

capacity on a group basis. Also, the
determination of whether a bus meets
the predominant use test is made ona
group basis by aggregating bus usage by
each member of the group. For example,
if a bus is acquired by one member and
used by that member for part of a
taxable year and used by other
members for the remainder, the
combined usage is aggregated in
determining whether the predominant
use test is met. In addition, all related
taxpayers are treated as one person in
applying paragraph {q)(8) of this section
(relating to leasing).

(iii) The energy credit earned fora
qualifying bus is allocated to the
member which acquired (or is a lessee
treated under section 48{d) as having
acquired) the bus whether or not that
member had a separate increase in
operating capacity for the taxable year.

(iv) Each member must make its own
computation of the group's increase in
operating capacity for the pericd
comprising its taxable year. A member
will make this computation as of the end
of its taxable year ignoring different
taxable years of other members. For the
period comprising its taxable year, the
member makes all calculations relating
to group operating capacity, including
the determination of full-time use by
other members.

(v) Each member determines the
composition of the group as of the énd of
that member's taxable year. For
example, if X uses the calendar year and
makes its computation as of December
31,1981, and Y is a member of X's group
at that time, Y's operating capacity
determined as of the end of X's
immediately preceding taxable year
{December 31, 1980) is taken into
account by X for 1980 even if Y was not
a member of the group for any day prior
to December 31, 1981.

(vi) The following example illustrates
this paragraph {q)(10):

Example (a). Corporations X and Y are
related taxpayers. In this example, each bus
is a qualifying bus with a seating capacity of
50. Each bus owned at the close of either X's
or Y's taxable year was used on a full-time
basis for the relevant period corresponding to
X’s or Y's taxable year. Other facts are set
forth in the following table:

X Y
Taxable year ends...| DEC. 31w senn 210 3D,
Operaling capacity | S buses 10 buses.
for 1979. .
Ruregs 8380 | 3 buses Mar, 1, 3 buses May 15,
1889, 1881,
Buses Stldan] 2 buscs Mar. 31, | 2 buses SezL 30,
1881. 1582,
Cost of each $40,000 $50.000.
addod bus.

(b) X makes the following calculations to
Jetermine the energy credit earned for
calendar year 1839.

1. 1579 cperatng capasily delenmired as of 12/
31/73.

a A'zkhtb’nmX(S busesx S0 sea’s)— 250
b Attrtutatie to Y (10 tusesx 50 m)__.._ 5C0
€ Tol 1979 cperaing capasit; 750

2.1880m:’ngm:t/de&:minedasclw
31/82
a Xs55ard Y's 8 1979 buses used cna full
time tass in 1520 and stll cwred on 12/
31/82
b 1960 addcd copacity (Xs 3 busesxE0

153
¢ Tolal 1680 cpera:’r; uaaa‘/._.._._..__ eco
3. 1520 Inease in cperatng capacty (e
2c-fine 1¢) £0
4. Fracton in paagragh (3(3;(5) of this secten
(n8 3+lre 2b) %

Accordingly, X eamed an energy credit of
$4,000 in 1920 ($40,000¢ ¥5¢107% X 3 buses).

(c) Since in calendar year 1931 X placed no
qualifying buses in service, X earned no
energy credit in 1931.

(d) Since in the taxable year 7/1/79-6/30/
80'Y placed no qualifying buses in service, ¥ -
earned no energy credit in that taxable year. -

(e) Y makes the following calculations to
determine the energy credit earned in the
taxable year 7/1/80-6/30/81.

1. Operatng capaciy for the taxatla year ending
630D determined as of the closa of that year
& AtvEuatie to X (Btuses xS0 seals) . 400
b, Atviuiatia to Y (10 busesx 50 $2205) . 500

¢ Te'al cperatrg capazily for that year, SCo
2. Operatng capacity foc tha taxatle year ending
6/32181 deteimaned as of tha clozo of that yoar
& X's 6 avd ¥'s 8 tuses frem pricr taxatle
year vsed cn 8 fufttme basis dusing cument
taxatla year and s¥1 cwred cn 6/30/81 . 700
b, Cagax*y added curing cument taxabia year
(s 3 buses x50 8e'S) e . 150
¢ To'ad c:m“.rg eagacity fer that year as0
3. Increase n cperaing cayacity for taxabla year
eccing 6130181 (I3 26 ~10@ 16) e (€0}

As determined for Y's taxable year ending
6/30/81 the group experienced a decrease in
operating capacity. Thus, no erergy credit is
available for the buses Y placed in service in
its taxable year ending 6/30/81.

(11) Section 381(a) transactions. (i} In
the case of a transaction described in
section 381(a), the operaling capacity of
each transferor or distributor
corporation, determined as of the date of
distribution or transfer {within the
meaning of § 1.381(b}-1(b)), shall reduce
the operating capacity of the acquiring
corporation (determined without this
paragraph (g)(11)) for its first taxable
year ending on or after that date for
purposes of determining the acquiring
corporation’s energy credit for that year.
This paragraph (q}(11) shall not apply to
any case to which paragraph (q)(10) of
this section {dealing with related
taxpayers) applies.

(ii) The following example illustrates
this paragraph (q)(11):

Example. X and Y are unrelated
corporations which use the calendar year. For
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1981, each has an operating capacity of 250
seats (5 busesX 50 seats). X merges into Y on
January 1, 1982. On May 1, 1982, Y retires and
sells two buses and acquires four 50-seat
qualifying buses at a cost of $40,000 each. All
buses owned by Y on December 31, 1982, are
included in operating capacity. Y makes the
following calculations to determine the
energy credit earned in taxable year 1982.

1. Y's 1981 operating capacity di d as of
12/31/81
2.1882 ¢ i ity di d as of 12/31/
82 without this paragraph (f11):
a. X's 5 buses plus Y's 5 1981 buses less 2
retited buses (B busesX 50 SLALS) wuwwwmmemenes s 400
" b. 1982 added capacity (4 busesx50 seats)...... 200
c. Total 600
3, Operating capacity of feror {9 on 1/1/82...... 250
4. Y's 1982 operaling capacily (fne 2c—~line 3)..eee.. 350
5. 1882 increase in operating capacity (line 4—line
1) 100
6. Fraction in paragraph (Q)(9)(if) of this secton
{fine S+line 2b) %
7 Energy credit eamed in 1982

($40,000X 12X 10% X4 DUSOS).sucemsmscrsssssessssssssose e $8,000

Par. 4 Section 1.381(c)(23)-1 s
amended by adding and reserving
" paragraph (i) and by adding paragraph
(j) to read as follows:

§1.381(c)(23)-1 Investment credit
carryovers in certain corporate acquisitions.
* * * * *

(i) [Reserved]

(i) Carryover of operating capacity for
qualified intercity bus. For rules for
determining an acquiring corporation’s
qualified investment for the energy
credit for a qualified mtercxty bus, see

§ 1.48-9(q)(ii).

This Treasury decision is issued under
the authority contained in Code sections
38(b) (76 Stat. 963, 26 U.S.C. 38(b)),
48(1)(16) {94 Stat. 264, 26 U.S.C. 48(1)(16)),
and 7805 (68A Stat. 917, 26 U.S.C. 7805).
Roscoe L. Egger, Jr., .
Commissioner of Internal Revenue.

Approved: September 25, 1984.

Ronald A. Pearlman,
Acting Assistant Sécretary af the Treasury.

{FR Doc. 84-26059 Filed 10-5-84; B:45 am} °
BILLING CODE 4830-01-M

26 CFR Part 41
[T.D. 7970]

Heavy Vehicle Use Tax; Tax on Diesel
Fuel; Tax on the Sale of Piggyback
Trailers; Extension of Payment Due
Date for Certain Fuel Taxes;
Correction

AGENCY: Internal Revenue Service,
* Treasury.
ACTION: Correction to temporary rule.

SUMMARY: This document contains a
correction to the Federal Register
publications beginning at 49 FR 34466 of
the temporary regulations which were

the subject of Treasury Decision 7970
relating to the imposition of heavy
vehicle use tax, the increase of the tax
on diesel fuel, the reduction for.a one-
year period of the tax on the sale of
piggyback trailers and semitrailers, and
the extension of the payment due date
for certain fuel taxes.

EFFECTIVE DATE: The regulations relating
to the heavy vehicle use tax are
effective after June 30, 1984. The
regulations relating to the tax on diesel
fuel are effective after July 31, 1984. The
regulations relating to the tax on the
sale of piggyback trailers are effective
for piggyback trailers sold at retail after
July 17, 1984, and before July 18, 1985.

The regulations relating to the fuel tax’

payment date are effective for certain
fuel taxes due after March 31,.1983. The
correction is to be effective with respect
to the same dates. “
FOR FURTHER INFORMATION CONTACT:

B. Faye Easley of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
D.C. 20224, Attention: CC:LR:T, 202-566—
3935 {not a toll-free call).
SUPPLEMENTARY INFORMATION:

Background

On August 31, 1984, the Federal
Register published temporary
regulations (49 FR 34466) relating to
heavy vehicle use tax under sections
4481, 4482, and 4483 of the Internal
Revenue Code of 1954, as amended by
section 513 of the Highway Revenue Act

. 0f 1982 (Title V of the Surface

Transportation Assistance Act of 1982)
(Pub. L. 97-424, 96 Stat. 2177) and
sections 901, 902, and 903 of the Tax
Reform Act of 1984 (Division A of the
Deficit Reduction Act of 1984) (Pub. L.
98-369, 98 Stat. 1003). The document
also contained temporary regulations in
the form of questions and answers
relating to an increase in the tax on
diesel fuel under section 4041(a) of the
Code, a credit or refund to original
purchasers of diesel-powered
automobiles and light trucks under
section 6427 (g} of the Code, and an
exemption of certain buses from the
diesel fuel tax under section 6427(b)(2}
of the Code as amended by sections
911(a), 911(b), and 915 of the Tax Reform
Act of 1984, respectively. Also contained

were temporary regulations in the form -

of questions and answers relating to a
reduction in the retailers excise tax on
the sale of piggyback trailers and semi-
trailers under section 4051{d) of the
Code as amended by section 921 of the
Tax Reform Act of 1984. Also included
were questions and answers relating to
an extension of the payment due date

for certain fuel taxes under section
518(a) of the Highway Revenue Act of
1982 as amended by section 734(i) of the
Tax Reform Act of 1984, :

Need for Correction

As published, Treasury Decision 7970
incorrectly includes the word “twenty"
rather than the word "ten" on page
34470, in the first line of the nght-hund
column,

Correction of Publication

Accordingly, the publication of
Treasury Decision 7970 which was the
subject of FR Doc. 84-23130 (August 31,
1984) is corrected on page 34470
(§ 41.4481-1T(f), Example 6) by
removing the word “twenty" from the
first line in the third column and adding
the word “ten” in its place. .
George H. Jelly,

Director, Legislation and Regulations
Division.

{FR Doc. 84-26660 Filed 10-5-84; 8:45 om]
BILLING CODE 4830-01-M

VETERANS ADMINISTRATION
38 CFR Part 21

Veterans Education; Medical-Dental
Internships and Residencles

AGENCY: Veterans Administration.
ACTION: Final regulations,

SUMMARY: The.regulation which the VA
{Veterans Administration) uses in
determining whether to recognize
medical and dental residencies as
institutional training under the GI Bill
has become outdated. Changes in
accrediting associations and the
structure of medical and dental
residencies are reflected in the amended
regulation. This regulation states how
the VA will determine which residencies
arﬁ institutional training under the GI
Bill.

EFFECTIVE DATE: September 19, 1984,

FOR FURTHER INFORMATION CONTACT:
June C. Schaeffer {225), Assistant
Director for Policy and Program
Administration, Education Service,
Department of Veterans Benefits,
Veterans Administration, 810 Vermont
Avenue, NW., Washington, D.C. 20420
(202-389-2092). -

SUPPLEMENTARY INFORMATION: Ont
pages 12718 and 12719 of the Federal
Register of March 30, 1984, there was
published a notice of intent to amend
part 21 in order to state which
residencies are institutional training
under the GI Bill and how these
residencies will be measured.
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Interested people were given 30 days
in which to submit comments,
suggestions or objections. The VA
received one letter containing a
suggestion from a dean at the Ohio
Coillege of Podiatric Medicine.

He suggested that the regulation be
amended to include residencies in
podiatric medicine. He thought that if
the VA did so, it would improve the
chances of establishing these
residencies at VA hospitals.

Whether or not the VA recognizes a
residency as institutional training for
determining payment of educational
assistance allowance has no bearing
upon whether that type of residency will
be established in a VA hospital.
Nevertheless, the agency seriously
considered this suggestion.

The law allows the VA to pay-
educational assistance allowance for all
courses generally accepted as necessary
to reach the objective of the veteran's
program of education. There are eight
States which require a residency before
a holder or a Doctor of Podiatric
Medicine degree may practice podiatric
medicine. Residencies, therefore, would
be part of a program of education of a

- podiatrist who wished to practice in one
of those States. Hence, the VA must
determine whether these residencies are
institutional training instead of on-job
training.

- Although the APA {American Podiatry

Association) does not accredit

-residencies in podiatric medicine, it
does approve them. The approval
process is analogous to the accreditation
progess which is applied to medical
residencies. After examining the APA’s

_requirements for approval of residencies
in podiatric medicine, the VA has
concluded that the training given in
podiatric residencies is institutional
training for VA purposes. Accordingly,
the agency has decided to adopt this
suggestion. The final regulation reflects
this decision.

The VA has determined that these
regulations do not contain a major rule
as that term is defined by Executive
Order 12291, entitled “Federal
Regulation”. The annual effect on the
economy will be less than $100 million.
The regulations will have no significant
adverse effects on competition, .
employment, investment, productivity,
innovation, or on the ability of United

. States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

- The Administrator of Veterans’
Affairs hereby certifies that the
regulations will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility Act

13
(RFA), 5 U.S.C. 601-612. Pursuant to 5
U.S.C. 605(b), these regulations,
therefore, are exempt from the initial
and final regulatory flexibility analyses
requirements of sections 603 and 604.

This certification can be made
because the changes regarding the
Accreditation Council for Graduate
Medical Education and the American
Dental Association are technical
changes only. The VA does not expect
substantial changes in recognition of
these types of residencies to result from
this regulatory change.

The change regarding the American
Podiatry Association will result in
recognition of some residencies in
podiatric medicine as institutional
training. However, this will affect a few
individual benefit recipients rather than
small entities. Consequently, the
regulations will have no significant
impact on small entities, i.e., small
businesses, small private and nonprofit
organizations, and small governmental
jurisdictions.

The Catalog of Federal Domestic
Assistance number for the program
affected by these regulations is 64.111.

List of Subjects in 38 CFR Part 21

Civil rights, Claims, Education, Grant
programs—education, Loan programs—
education, Reporting and recordkeeping
requirements, Schools, Veterans,
Vocational education, Vocational
rehabilitation.

Approved: September 19, 1934,
By direction of the Administrator.
Everett Alvarez, Jr.,
Deputy Administrator.

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

The Veterans Administration is
amending 38 CFR Part 21 as set forth
below:

1.In § 21.4265, paragraph (a) is
revised as follows:

§21.4265 Practical tralning approved as
institutional tralning or on-Job tralning.

(a) Medical-dental internships and
residencies. (1) Medical residencies
(other than residencies in podiatric
medicine), dental residencies, and
osteopathic internships and residencies
may be approved and recognized as
institutional courses only when an
appropriate accrediting agency accredits
and approves them as leading to
certification for a recognized
professional objective.

{2) The appropriate accrediting
agencies are:

{i) The Accreditation Council for
Graduate Medical Education, or where
the Accreditation Council for Graduate

Medical Education has delegated
accrediting authority, the appropriate
Residency Review Committee,

(ii) The American Osteopathic
Association, and

(ii{) The Commission on Dental
Accreditation of the American Dental
Association.

(3) These residency programs—

(i) Must lead to certification by an
appropriate Specialty or Subspecialty
Board, the American Osteopathic
Association, or the American Dental
Association; and

(ii) Will not be approved to include a
period of practice following completion
of the education requirements even
though the accrediting agency requires
the practice.

(4) Except as provided in paragraph
(a)(5) of this section, no other medical or
dental residency or osteopathic
internship or residency will be approved
or recognized as institutional training.

(5) A residency in podiatric medicine
may be approved and recognized as
institutional training only when it has
been approved by the Council on
Podiatry Education of the American
Podiatry Association.

(38 U.S.C. 1785(b))
L » * * »

2.In § 21.4275, paragraph (a) is
revised as follows:

§21.4275 Practical training courses;
measurement.

(a) Medical and dental residencies
and osteopathic internships and
residencies. The Veterans
Administration will measure medical
and dental residencies, and osteopathic
internships and residencies as provided
in § 21.4270(b) if they are accredited and
approved in accordance with
§ 21.4265(a).

(38 U.S.C. 1783(b))

. * * *
[FR Do 84-26234 Filed 10-5-84: &45 am}]
BiLLIHG CODE 3320-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[REF: AME602VA; A3-FRL~2687-8]

Approval and Promulgation of
Implementation Plan; Approval of
Revislon of the Virginia State
Implementation Plan

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.
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SUMMARY: EPA approves the
amendmentsto Virginia's inspection °
and maintenance (I/M) program which
are intended to correct prior deficiencies
in the following areas: recordkeeping
and record submittal requirements;
quality control, audit and surveillance
procedures; a public awareness plan;
and revised emission exhaust standards
for carbon monoxide {CO) and
hydrocarbons (HC). These amendments
are approvable as they meet all of the
necessary requirements of section 110
and Part D of the Clean Air Act-and 40
CFR Part 51. ’
EFFECTIVE DATE: This action will be
effective December 10, 1984, unless
notice is received within 30 days that
“someone wishes to submit adverse or
critical comments.

ADDRESSES: Copies of the revision and
accompanying support documents are
available during normal business hours
at the following offices:

U.S. Environmental Protection Agency,
Region Iil, Air Programs Branch,
Curtis Building, Sixth and Walnut
Streets, Philadelphia, PA 19106,
ATTN: Harold A. Frankford

Virginia State Air Pollution Control
Board, Room 801, Ninth Street Office
Building, Richmond, VA 23219, ATTN:
William R. Meyer

Public Information Reference Unit,
Room 2922, EPA Library, U.S.

. Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460

The Office of the Federal Register, 1100
L Street, NW., Room 8401,
Washington, DC 20408

FOR FURTHER INFORMATION CONTACT:

Harold A. Frankford (3AM13) at the

EPA, Region IIl address above or

telephone 215/597-1325.

SUPPLEMENTARY INFORMATION:

Background

On January 25, 1984, 49 FR 3082, EPA
approved the 1982 State Implementation
Plan (SIP) revision for the
Commonwealth of Virginia, except for
the inspection and maintenance {(I/M)
amendments. The State was to analyze
the effectiveness of its overall program
and implement any necessary.
adjustments to ensure that the required
Volatile Organic Compound (VOC} and
Carbon Monoxide (CO) emission
reductions were achieved by the
December 31, 1987 attainment date in
the Northern Virginia area. Once
Virginia completed this analysis, EPA
was to complete final action on
Virginia’s total I/M program.

The Commonwealth had previously
submitted amendments to the
Department of State Police
Administrative and Procedural

Regulationé for the Motor Vehicle

- Inspection and Maintenance Program.

These amendments were submitted on
December 29, 1982, and proposed for
approval in EPA’s notice.of proposed
rulemaking on February 3, 1983, 48 FR °
5124. Virginia was not required to hold
public hearings with regard to the-]/M
amendments submitted by the State
Police, as they are administrative in
nature.

The elements of the I/M program
submitted by Virginia pertain to
recordkeeping and record submittal;
quality control, audit and surveillance;
and a public awareness plan. EPA has
reviewed these revised administrative
and procedural regulations and has
determined that they are acceptable.

On June 5, 1984, Virginia completed its .
analysis as to the effectiveness of the
I/M program, and submitted revised
exhaust emissions standards with
regard to both CO and hydrocarbons
{HC). State Regulation 4.103, which EPA
approved on May 6, 1982, FR 14707,
allows Virginia to adjust the exhaust
standards within == 2 percent for CO
and within = 200 ppm for HC if it finds
the motor vehicle failure rate to be too
high or too low. As a result of its
analysis, Virginia submitted revised
exhaust emissions standards for both
CO and HC, and within the range
allowed by Regulation 4.103. The-
revised standards are to become
effective as of January 1, 1985. A
comparison of the current and revised
standards is listed below:

TABLE 4.103
Model year Current Revised

Carbon Monoxide (peroém):

1975-1978..... 6.0 40

1980. 4.0 0

1981 and later i eesaesennd 3.0 12
Hydrocarbons (PPM):

19751979 OO 600 400

1980. 400 220

1981 and 1at6l s cecemncerecsncsnesd 300 220
EPA Evaluation/Action

EPA has determined that Virginia’s
new cutpoints will enable the State to
meet the required emissions reductions
for CO and HC by 1987. EPA has also
determined that the remaining elements
of Virginia’s I/M program submitted on
December 29, 1982 are approvable. Thus,
EPA is approving the design of

-Virginia's program, as it is described in

the December 29, 1982 and June 5, 1984
submittals from the State, as a revision
to Virginia’s Part D SIP.

It should be noted, however, that
since Virginia's program started in
December, 1981, the State has
continuously reported a failure rate
which is significantly lower than

expected. EPA feels that this problem is
caused partly by factors other than the
stringency of the program's cutpoints. A
recent EPA audit of the State's I/M
program confirmed that Virginia is
meeting its SIP commitments in the areu
of surveillance and data collection,
however, there remains some question
as to the effectiveness of data reporting
procedures at the inspection stations.
EPA intends to monitor Virginia’s 1/M
program and work with the State to
resolve this issue.

EPA is amending 40 CFR 52.2420
(Identification of Plan) of Subpart VV
(Virginia) to incorporate this revision
into the Virginia SIP. The public is
advised that this action will become
effective 60 days from the publication
date of this notice. However, if notice iy
teceived within 30 days that someone
wishes to submit adverse or critical
comments, this action will be withdrawn
and other notices will be published
before the effective date. One notice will
withdraw the final action and another
will begin a new rulemaking by
announcing a proposal of the action and
establishing a comment period.

General

Under Segtion 307(b){1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by (insert date 60
days from date‘of publication), This

" action may not be challenged later in

proceedings to enforce its requirements
{see Section 307(b)(2)).

The Office of Management and Budget

has exempted this rule from the
«requirements of Section 3 of Executive
Order 12291,

Under 5 U.S.C. 605(b), I certify that
this SIP approval will not have a
significant economic impact on a
substantial number of small entities (See
46 FR 8709).

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations. \

Note.~Incorporation by reference of the
State Implementation Plan for the '
Commonwealth of Virginia was approved by
the Director of the Federal Register on July 1,
1982.

Authority: Sections 110, 129, 171-178 and
301(a) of the Clean Air Act, as amended (42
U.S.C. 7410, 7429, 7501 to 7508 and 7601{a)).
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Dated: October 2, 1984.
William D. Ruckelshaus,
Administrator.

PART 52--[AMENDED]

Part 52 of Title 40, of the Code of
Federal Regulations is amended as
follows:

Subpart VV—Virginia

1. Section 52.2420 is amended by
adding paragraphs [c}(85) and (c)(€6) to

read as follows: "
§52.2420 ldentification of plan.
* * * % *

[c) *x % *

{85) Amendments to the Department
of State Police Administrative and
Procedural Regulations for the Motor
Vehicle Inspection and Maintenance
{I/M) Program submitted on December
29, 1982 by the Virginia State Air
Pollution Control Board.

- (86) Amendments to section 4.103 of
‘the Virginia Regulations for the Control
and Abatement of Air Pollution
submitted on June 5, 1984 by the Virginia
State Air Pollution Control Board.

{FR Doc. 84-25592 Filed 10-5-8%; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 52
[Docket No. KY-007; A-4-FRL-2688-5]

Approval and Promulgation of
Implementation Plans; Kentucky: 1982
Ozone and Carbon Monoxide Plans for
Jefferson County

AGENCY: Evironmental Protection
Agency. 2
ACTION: Final rule.

SUMMARY: On February 8, 1984 (49 FR
4792), EPA proposed to approve
Kentucky’s 1982 State Implementation
Plan (SIP) revisions for the Jefferson
County carbon monoxide (CO) and
ozone nonattainment area. In that.
notice, EPA found that corrections had
been made to various deficiencies in the
plan, which were noted in EPA’s original
proposal (February 3, 1983 [48 FR 5040])
to disapprove the revisions. Because
they now meet all requirements of the
Clean Air Act and EPA policy, EPA is
today approving the 1982 revisions to
the Jefferson County CO and ozone
plans.
DATE: This action is effective November
8, 1984.
ADDRESSES: Copies of this revision are
available for inspection-at:
The Office of the Federal Register, 1100
L Street NW., Room 84, Washington,
D.C.20408

Public Information Reference Unit,
Environmental Protection Agency, 401
M Street, SW., Washington, D.C.
Copies of the SIP revision and other

materials relating to this rulemaking are

available for inspection at:

EPA, Region IV, Air Management
Branch, 345 Courtland Street, NE.,
Atlanta, Georgia 30365 hd

Kentucky Division of Air Pollution
Contral, 18 Reilly Road, Frankfort,
Kentucky 40601

Kentucky Regional Planning and
Development Agency, 914 E,
Broadway, Louisville, Kentucky 40204.

FOR FURTHER INFORMATION CONTACT:

Tom Lyttle, EPA Region IV, Air

Management Branch, 345 Courtland

Street, Atlanta, Georgia 30365, 404/881-

2864 (FTS: 257-2864).

SUPPLEMENTARY INFORMATION: The SIP

did not contain a demonstration that the

1/M program would achieve the required

RACT emission reductions. EPA has

performed an analysis of the Louisville

1/M program using MOBILE2. EPA

defines RACT emission reductions using

MOBILE2 as a 33% reduction in the

carbon monoxide emissions of light duty

vehicles in the urban area and a 25%

reduction in hydrocarbon emissions.

The results of EPA’s analysis show that

the program will achieve a 40.2% in CO

emissions and a 27.4% reduction in HC
emissions given the assumptions
provided in the SIP. Therefore, the
program meets the requirement for
achieving RACT emission reductions.

Because the SIP revisions now meet
the requirements of the Clean Air Act
and EPA policy, EPA proposed on
February 8, 1984 (49 FR 4792), to approve
the SIP revisions for Jefferson County. A
complete discussion of the original
deficiencies and the corrections made
by Kentucky was contained in the
February 3, 1983 and February 8, 1984,
notices and will not be repeated in
detail here. The I/M program, which
was the primary problem in the original
submittal from the State, has now been
in operation since January 3, 1984. From
all indications to date, the program is
operating effectively.

During the comment period for the
February 8, 1984, proposal to approve
the SIP revisions, only one set of
comments was received, from the State
of New York's Attorney General. These
comments, dated March 18, 1983, have
been submitted regarding approval of all
ozone SIPs in the eastern United States.
The comments relate to various aspects
of EPA policy with respect to ozone
control. EPA has responded in detail to
New York's comments, finding that they
provided no basis for not approving
ozone SIPs. A detailed discussion of the

comments and EPA’s responses is
contained in the rulemaking docket
prepared in conjunction with this action.

Action

EPA approves the 1982 Part D SIP
revisions for the Jefferson County ozone
and CO nonattainment area, because
they meet the requirements of the Clean
Air Act and EPA policy. The revision
includes, for each pollutant, a
demonstration of attainment, emission
inventories, control strategies (including
1/M, stationary source controls, and
transportation control measures), a
demonstration of reasonable further
progress toward meeting the standards,
and other required elements.

This action will be effective 30 days
from the date of this Federal Register
notice.

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Execulive
Order 12291.

Under Section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in-the United
States Court of Appeals for the -
appropriate circuit by 60 days from
today. This action may not be
challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

Incorporation by reference of the
Kentucky State Implementation Plan
was approved by the Director of the
Federal Register on July 1, 1982.

List of Subjects in 40 CFR Part 52 -

Air pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Sulfur oxides, Lead, Nitrogen
dioxide, Particulate matter, Carbon
monoxide, Hydrocarbons.

(Secs. 110 and 172 of the Clean Air Act as

amended (42 U.S.C. 7410 and 7502)}
Dated: September 27, 1924.

Villiam D. Ruckelshaus,

Administrator.

PART 52—[AMENDED]

Part 52 of Chapter I, Title 40, Code of
Federal Regulations is amended as
follows:

Subpart S—Kentucky

Section 52.920 is amended by adding
paragraph {c)(43) as follows:
$52.920 Identification of plan.
. * » . *

{c) The plan revisions listed below
were submitted on the dates specified.

(43) 1982 revisions to the Part D plan
for the Jefferson County ozone and
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carbon monoxide nonattainment area,
submitted by the Kentucky Natural
Resources and Environmental Protection
Cabinet on February 9, June 15,
September 12, November 21, and
December 9, 1983. :

[FR Doc. 84-28532 Filed 10-5-84; 8:45 am)
BILLING CODE 6550-50-M

INTERSTATé COMMERCE
COMMISSION

49 CFR Part 1002, .
[Ex Parte No. 246 (Sub-2)]

" Regulations Governing Fees for
Services Performed In Connection
With Licensing and Related Services

AGENCY: Interstate Commerce .
Commission.

-ACTION: Final rules.

SUMMARY: By decision served and
published in the Federal Register on
May 1, 1984 (49 FR 18490), we adopted
new fees for.this agency’s services.In a
subsequent decision, served June 29,
1984 and published in the Federsl
Register on July 2, 1984 (49 FR 21154), we
considered various petitions for
reconsideration and stay of the new fee ,
schedule. We denied those petitions
except insofar as they addressed item
60—complaints (49 CFR 1002.2(f)(60)).
We stayed the collection of fee item 60
and reopened this proceeding for
reconsideration of that item. We
continue to believe that a fee is properly
chargeable for complaints, for the
reasons set forth in our earlier decisions.
However, we have decided to reduce .
the previously announced fee for
complaints to ellay the potential chilling
effect that the fee could have.
DATES: These rules will be effective on
November 8, 1984, except for the
suspension of the filing fee for item
(62)(i) which is effective on October 5,
1984.
FOR FURTHER INFORMATION CONTACT:
Cost Study Information: Paul Meder

(202) 275-7457, Susan Maslar (202)

2758778 )
Other Information: James H. Bayne (202}

275-7428, Kathleen King (202) 275-

7429,
SUPPLEMENTARY INFORMATION:
Additional information is contained in
the full Commission decision which may
be obtained from the Office of the
Secretary, Room 2215, 12th Street and
Constitution Avenue, NW., Washington,
DC 20423; or call (202) 275-7428.

1t is ordered:

The final rules set forth in the
appendix are adopted.

Authority: 5 U.S.C. 553, 31 U.S.C. 9701, and
49 U.S.C. 10321 and 10322.

-Decided: September 28, 1984.
List of Subjects in 43 CFR Part 1002

Administrative practice and
procedure.

By the Commission, Chairman Taylor, Vice
Chairman Andre, Commissioners Sterrett,
Gradison, Simmons, Lamboley, and Strenio.
Commissioner Simmons concurred with a
separate expression. Commissioners
Lamboley and Strenio did not participate.
James H. Bayne
Secretary.

Appendix

PART 1002—FEES

49 CFR Part 1002 is amended as
follows:

(1) Section 1002.1 is amended by
revising paragraph (e)(3) to read as
follows: ;

§ 1002.1 Fees for records search, copying,
certification, and related services.

* * * * *

* * K
e

(3) Printing shall be charged at the
rates of $.10 per' page of computer
generated output with a minimum
eharge of $.25.-A charge of $30 per reel
of magnetic tape will be made if the tape
is to be permanently retained by the
requestor.

* * - * * *

{2) Section 1002.2 is amended by
revising paragraphs (f}(60) and (f)(62)(i}
to read as follows: .

§ 1002.2 Filing fees.

* * * * *
* & %

(60) A complaint alieging unlawful

. rates or practices of carriers, $500.

* * * * *

. (62)(i) Petition for declaratory order
involving dispute over an existing rate
or practice which is comparable to a
complaint proceeding, $500.

* * * * x

[FR Ddc. 64-26571 Filed 10-5-84; 8:45 am]
BILLING CODE 7035-01-M .

DEPARTMENT OF COMMERCE

National dceanic and Atmospheric
Administration .

.50 CFR Part 641

[Docket No. 40800~-41001

Reet Fish Fishery of the Gulf of Mexico

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Final rule. 3

sUMMARY: NOAA issues this final rule
to implement the Fishery Management
Plan for the Reef Fish Resources of the
Gulf of Mexico (FMP). The rule: (1)
Establishes limitations on the uge of
certain gear in specified areas; (2)
establishes construction requirements,

.and maximum size and numerical limits

for fish traps; (3) requires those using
fish traps to obtain permits and mark
their vessels and gear for identification;
(4) establishes a minimum size limit for
red snapper; and (5) prohibits the taking
of reef fish with poisons or explosives.
The regulations are designed to rebuild
declining reef fish stocks.

EFFECTIVE DATE: This rule is effactive
November 8, 1984, except for §§ 641.4

- and 641.6 which are effective November

23, 1984,

ADDRESS: A copy of the combined final
regulatory flexibility analysis/regulatory
impact review may be obtained from
Donald W. Geagan, Southeast Region,
National Marine Fisheries Service
(NMFS), 9450 Koger Boulevard, St.
Petersburg, Florida 33702.

FOR FURTHER INFORMATION CONTACT:
Bill Jackson, (202) 634-9568.

SUPPLEMENTARY INFORMATION: The FMP
was prepared by the Gulf of Mexico
Fishery Management Council (Gulf
Council). The Assistant Administrator
for Fisheries, NOAA (Assistant
Administrator), initially approved the
FMP on June 3, 1983, under the authority
of the Magnuson Fishery Conservation

. and Management Act, as amended

(Magnuson Act), and proposed rules to
implement the FMP were published on
August 24, 1983 (48 FR 38511).
Comments on the FMP and the proposed
rules were invited through October 11,
1983. -

Because of the great amount of public
interest in the proposed rulemaking, the
comment period was reopened for an
additional 30 days (48 FR 49527 and 48
FR 52616), through November 25, 1983, to
allow reviewers to evaluate more
thoroughly the proposed regulations.
“This final sule implements the FMP.,

The preamble to the proposed
rulemaking contained background
information on the reef fish fishery, its
economic value, condition of the stocks,
and fishing practices within the
commercial and recreational sectors.
Also discussed in detail were major
problems in the fishery (i.e., harvesting
of certain species of snapper and
grouper at less than optimal sizes from
nearshore waters, general
overharvesting of red snapper resources
throughout the management area, user-
group conflicts in nearshore areas where
fishing effort is highly concentrated, and
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limited fishery data) and the
management measures to resolve them.
These discussions are not repeated here.

In the proposed rulemaking, § 641.6—
Recordkeeping and reporting
requirements—was reserved. This
section is also reserved in this final rule,
pending development of the appropriate
reporting system.

Comments and Responses

Fifty-five written resporises containing
approximately 120 comments were
received on the proposed rulemaking.
The sources of these comments were
U.S. Senators and Representatives, State
representatives and governaors, the Gulf
States Marine Fisheries Commission
{Commission), the Gulf Council, State
marine resource agencies, commercial
and sportsfishing organizations,
commercial dealers and fishermen,
recreational fishermen, charter and
headboat owners and operators, and
members of the scientific community. In
addition to the written comments,
approximately 500 questionnaires were
received from an element of the
headboat industry that conducted a
survey of its clients for the purpose of
assessing potential effects of the
proposed regulations on that sector of
the fishery. For convenience of
discussion, the issues raised by
commenters are summarized under 10
separate categories.

1. State/Federal Jurisdiction

Natural resource agencies of four Gulf
States, a governor, a shrimp association,
the Commission, the Gulf Council, a
sport fishing organization, and several
individuals strenuously objected to the
- application of the red snapper minimum

size limit to State waters [proposed
§ 641.23(a)) and the requirement that red
snapper harvested in State waters be
landed with head and fins intact
{proposed § 641.23(c)). In addition, most
of the States also echoed the Gulf
Council’s concern that these measures
as drafted in the proposed rulemaking
did not conform with the intent of the
Gulf Council, and were not in agreement
with the Gulf Council's public
statements to fishermen and State
officials. Florida also objected that the
stressed area (as defined in proposed
§ 641.22) had been extended into State
waters. -

The language objected to in the
proposed §§ 641.23 (a) and (c) had been
drafted for purposes of enhancing the
enforceability of the minimum size limit
and the landing requirements. Since the
scope of that Janguage, however, is
contrary to the Gulf Council’s intent and
public proclamations on the subject, the
final rule has been drafted to limit

application of these measures to fish
harvested in the fishery conservation
zone (FCZ). State agencies responsible
for the management of marine fisheries
will be requested to adopt compatible
measures for the waters under their
respective jurisdictions.

Florida's concern regarding the
shoreward extent of the stressed areas
as defined in proposed § 641.22 was
based on a misunderstanding of that
section, since the stressed area was
defined as a portion of the “management
area"—which term was defined in
§ 641.2 as part of the FCZ. Nonetheless,
the final rule has clarified the definition
of “stressed area” at § 641.22 to
eliminate such misunderstandings in the
future.

2. Size Limit and Incidental Catch
Allowance

A wide variety of reviewers, including
a U.S. Senator, a U.S. Representative
and a State representative, submitted
comments opposing the 12-inch
minimum size limit and the associated
incidental catch allowance of five
undersized (less than 12-inches fork
length) red snapper per fisherman. The
major source of such comments was the
headboat sector of the fishing industry
and its sportsfishing clientele.

Limited data that have become
available since the FMP was initially
approved indicate that the headboat
industry in the northwestern Gulf
catches red snapper almost entirely and
the vast majority of these fish are less
than the minimum size limit (12-inches
fork length) specified in the proposed
regulations. Because of this strong
reliance on undersized red snapper, the
headboat industry challenged the °
proposed minimum size limit and
undersized fish allowance on the basis
that it would result in severe economic
impacts upon that sector of the fishery.
Concern was also expressed regarding
the sufficiency of the initial regulatory
flexibility analysis as it pertains to this
sector of the fishery.

A headboat company conducted an
extensive survey of its clientele to assist
in determining the extent of economic
impacts of the proposed minimum size
limit on that sector of the fishery. The
survey was designed to indicate the
fishermen's reaction and the potential
impact on the headboat industry of
implementing the proposed minimum
size limit and the allowance for an
incidental catch of five undersized red
snapper per fisherman. Although the
survey was not conclusive because of
structural bias, the responses revealed
that some clients might discontinue
utilizing headboat services if they could
retain only five undersized red snapper.

Commenters also expressed doubt

. regarding the survivability of undersized

fish that headboat customers would
hook and be required to release. While
the condition of fishes hooked at the
bottom and brought to the surface
generally varies with depth of capture,
NMFS acknowledges that there is little
direct evidence that would indicate a
high rate of survival of fish harvested
from headboats. Indirect evidence
{mainly through mark-recapture efforts)
that was available at the time of FMP
development however, indicates a
substantially high survival rate of red
snapper which are hooked and released.
Although these data are not definitive,
high tag returns do suggest survival
rates that would support managing red
snapper resources through size
restrictions.

In response to these joint concerns
over the survivability of fish hooked and
released and the potential adverse
economic impacts, the Gulf Council
submitted a request to the Secretary,
after the close of the comment period on
the proposed rules, to defer
implementation of the minimum size
limit for red snapper for one year for all
segments of the fishery. NMFS believes
that such action would be overly broad
in light of the expressed concerns and
the available data and would nullify in
large measure the benefits expected
from the FMP. However, NMFS believes
it is appropriate to defer implementation
of the 12-inch minimum size limit on red
snapper for 18 months only for the
headboat sector of the fishery. During
that peried, the Gulf Council will
conduct studies to determine if there is
an acceptable rate of survival of red
snapper hooked and released at various
depths and the extent to which size
limits and incidental catch allowances
for undersized fish may affect the
economic viability of various sectors of
the fishery, and to examine data that
have become avability of various
sectors of the fishery, and to examine
data that have become available
recently which may be used in exploring
other management alternatives to
achieve the objectives of the FMP.

A number of recreational fishermen
suggested increasing the catch
allowance of undersized red snapper per
fisherman 1o 10, 15, 20, or even more.
One commercial fisherman
recommended a percentage tolerance by
weight. The Gulf Council in its
deliberations originally did not consider
any retention of undersized fish to be
appropriate. The incidental catch
allowance of five undersized red
snapper was instituted solely as a
convenience to fishermen while they are
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searching for areas to catch legal-sized
fish. As such, the incidental catch
allowance of five undersized red
snapper should be viewed as a
disincentive to fish areas heavily
populated by small fish rather than as a
limit to be achieved in a directed effort
for red snapper. In other words, the
measure is an incidental catch
allowance rather than a bag limit.

Preliminary data on the headboat
fishery off Texas indicate that the
average fisherman catches nine red
snapper per trip and nearly all of these
are undersized fish. Similar data are not
available for other sectors of the fishery
or other areas of the Gulf; however,
comments received from some
commercial fish dealers would also
indicate that an increasingly high
percentage of the commercial landings
are made up of undersized red
snapper—upwards of 40 percent in some
areas. Increasing incidental catch
allowances to a level that exceeds the
average number harvested would render
the measure ineffective. Also, using a
system based upon a percentage of total
weight landed could result in an
increase in the total number of
undersized red snapper being landed.
Implementation of either of these
suggested procedures would not attain
the objective of rebuilding declining red
snapper resources. Thus, the measure is
implemented as proposed. The headboat
fishery, however, will not be subject to
this measure for the 18-month period of
deferred implementation of the -
minimum size limit.

3. Exemption for Trawlers.

Some commenters indicated that
exempting trawl vessels from the
minimum size limit for red snapper
would have a much greater adverse
impact on the resource than allowing
retention of undersized fish taken by
hook and line. The Gulf Council
recognizes that incidental catch of
snappers by trawls is a significant
problem and encourages the
development and deployment of gear
that will reduce the incidental ¢atch of
finfish, The vast majority of red snapper
taken in directed trawling operations for
shrimp and groundfish, however, are
very small in size—many less than two
inches in length. Since fish of that size
have an extremely high rate of natural
mortality, very few would ever be
recruited into the adult population.
Conversely, the greatest recruitment to
the adult population can be achieved by
affording protection to sub-adults, i.e.,
fishes that are 10-12 inches total length.
Accordingly, a minimum size limit on
the directed hook-and-line fishery, both
recreational and commercial, would

produce substantially greater benefits to
the stock than would restrictions against
trawlers, especially since nearly all fish
taken by trawl are dead when brought
abroad. Therefore, this measure is
implemented as originally proposed.

4. Enforcement and liability

Comments were received from one
U.S. Senator, one U.S. representative,
one State representative, several charter
boat and headboat owners, and a
number of fishermen questioning
whether the regulations for the red
snapper mimimum size limit and
allowance for undersized fish would be
enforced equitably among various user
groups. Commenters were apprehensive
that major enforcement efforts would be
directed towards headboat and charter
boat operations, and that it was unjust
to hold the owners or captains of these
boats liable for violations by customers
possessing undersized red snapper in
excess of catch allowances.

NMFS assures fishermen that
enforcement efforts will be directed
towards all users of the resource. There
will definitely be no concerted effort to
police the activities of a particular user
group unless there is just ¢ause. The
majority of fishermen are concerned
with the need for managing reef fish
resources and are expected to comply
with the regulations. NMFS disagrees,
however, that it would be unjust (as -
suggested by the commenters) to hold
owners or captains of headboats or
charter boats liable for violations by
customers on board their vessels. The
issue in part relates to the degree of
control of the master or owner over the
paying passengers. Although that
control may be affected by the number
of passengers on board a vessel, such
control is clearly established by virtue
of the contractual arrangement and by
customary maritime law. NMFS is
willing to consider, however, particular
instances regarding the exercise of that
control on a case-by-case basis. In
addition, NMFS may consider a variety
of factors in mitigation of liability in
particular cases, including: whether the
owner or master posts notices on the .
vessel regarding the minimum size limit
and incidental catch allowance,?
whether the owner or master apprises
passengers of those notices; whether the
owner or master provides means of
identifying and measuring fish subject to
the minimum size limit; and whether the
owner or master provides some means
(such as a numbered stringer), for

1NMFS will make available posters describing
regulated species and the appropnate methods for
determining measurements.

identifying the person or persons who
caught particular fish,

5. Fish Hatcheries

One commenter suggested the
introduction of hatchery-raised fish to
increase red snapper abundance.
Because of the high fecundity of red
snapper, natural reproduction is capable
of sustaining the population; female red
snapper 15 to 30 inches in length
reportedly produce an estimated 191,000
to 9,320,000 eggs per spawn,
respectively. Implementation of the

. minimum size limit will ensure that a

sufficient number of juveniles are
recruited into the red snapper spawning
population. In addition, the construction
and operation of hatcheries for
producing and raising red snappers
would require extensive expenditures
for a program of questlonable value.
Furthermore, this proposal is not the
type of conservation and management
measure contemplated by the Magnuson
Act.

6. Commercial Fishing

Several commenters took issue with
the longline sector of the fishery and
their recommendations ranged from
prohibiting the take of red | snapper by
longline during the spawning season to
an immediate moratorium or total

-prohibition on longlinegs in the

northwestern Gulf. No restrictions are
placed on longlining activities at this
time because this sector of the fighery
was not addressed in the FMP. The
longline fishery was in the early stage of
development when the FMP was
submitted for Secretarial approval and
consequently little information was
available on this sector of the fishery at
that time. When the FMP was initially
approved, one of the conditions was that
the longline fishery be addressed at the
earliest opportunity for plan
amendment.

Two commenters, both recreational
fishermen, recommended that all
commercial fishing activities be
prohibited. No data are available that
would support such drastic action.

7. Seasonal and Area Closures

Several commenters recommended
various area closures on an annual or

- seasonal basis. Recommended strategies

ranged-from a total ban on red snapper
fishing during the spawning season to
closure of the red snapper fishery every
third year. One commenter suggested
permanent closure of certain offshore
banks to all types of fishing so that .
these areas would serve as refuges for
sustaining reef-associated stocks, and
closing selected mid-shelf and nearshore

~
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habitats to all fishing on a seasonal or
annual basis. These latter suggestions,
although perhaps rational from the
standpoint of stock conservation, are
- overly broad since they would preclude
fishing for many species in addition to
red snapper. Other alternatives and
" their associated impacts will be
examined by the Gulf Council and will
be addressed when the FMP is first
amended.

8. Coastal Zone Consistency

The Florida Department of Natural
Resources {FDNR) questioned the
consistency of the regulations with
Florida's Coastal Management Program
(CMP} to the extent that the use of fish
traps i$ allowed and size limits are not
imposed on any of the groupers. State
law, incorporated into Florida's CMP,
prohibits the use and possession of fish
traps (with certain exceptions) {Florida
Statutes section 370.1105), and
establishes size limits on certain species
of grouper (Florida Statutes section
370.11(2)(2)(8)).

The claim of inconsistency is without
legal foundation. Though Federal and
State regulations are not identical,
identity is not required by the Coastal
Zone Management Act (CZMA). In this
instance, the Magnuson Act would
prohibit such identity. The coastal zone
consistency determination for this FMP,
which was submitted to Florida's Office
of Coastal Zone Management on March
18, 1983, clearly indicated that the
prohibition of fish traps and the
implementation of minimum size limits
on certain species of groupers would
violate several of the national standards
of the Magnuson Act. (It should be noted
that the FMP contains provisions for
instituting minimum size limits on
groupers and other reef fishes when
sufficient evidence becomes available
that would indicate those species
warrant regulation.) Therefore, to the
maximum extent practicable, the FMP is
consistent with Florida's CMP.

9. Specific State Concerns

The FDNR commented that these rules
would anthorize the use and possession
of fish traps, without limitation on the
number of vessels deploying traps, and
that NOAA apparently perceived that
the rules would nullify Florida's ban on
the possession of traps within Florida’s
boundaries. This is incorrect. It is

NOAA's position that Florida’s ban on -

possession of fish traps in State waters
is nullified only to the extent that it
would interfere with the exercise of a

" fisherman’s right to utilize those traps in
the FCZ (i.e., Florida's ban may not be
used to prohibit the transport of fish

traps through State waters to and from
the FCZ).

FDNR further contends that allowing
fish traps in the FCZ will create an
enforcement impossibility within State
boundaries and will decimate Florida's
prohibition on the possession of fish
traps. NOAA agrees that authorizing the
use of fish traps in the FCZ may affect to
some degree the ability of Florida to
enforce its trap prohibition within State
waters. NOAA disagrees, however, that
Florida's trap law will be “decimated.”
Certainly, fishing with fish traps within
State waters will still be prohibited.
Furthermore, unless the fish trap
fishermen have Federal permits and
Federal markings on their traps,
possession of those traps within State
waters clearly would be subject to
Florida's prohibition. NOAA will work
with Florida to minimize whatever
problems develop.

FDNR asserts that conflicts from
disparate fish trap regulation between
State and Federal law require resolution
under section 306 of the Magnuson Act.
However, section 306 of the Magnuson
Act was not formulated for resolving
regulatory conflicts created by Federal
supersession. Rather, section 308
addresses the situation where the
Federal government concludes that the
regulation of fisheries within State
waters is accomplished in such a

. fashion as to affect substantially and

adversely the implementation of Federal
regulations within the FCZ. In this
instance, NOAA does not take issue
with the manner in which Florida is
regulating its fisheries within State
waters. As a result, the preemption
provisions of section 308 are not
applicable.

The FDNR also took issue with the
sufficiency of the data base and noted
that stock/recruitment relationships,
populations, size and mortality rates are
totally unknown or inadequate for
managing the resource. The FMP
concedes that the current state of
knowledge is insufficient for addressing
total management needs for reef fish
resources, and this is precisely why
minimum size limits were not
established at thig time for a number of
species, including several important
species of groupers. Lack of sound data
also explains, in part, why certain gear
restrictions were not instituted and why
the Federal regulations do not mirror
certain aspects of Florida's laws. The
regulatory reginie developed provides
for management of the reef fish
resources within the constraints of the
available data base, as required by the
Magnuson Act. To obtain the
information necessary for analyzing the

appropriate mix of measures required
for comprehensive management of the
reef fish unit, a data gathering program
will be implemented as soon as the
proper data collection elements can be
determined. The recordkeeping and
reporting requirements section of the
regulations are merely reserved until
such time, and have not been withdrawn
as FDNR comments indicated. There is
no violation of the Magnuson Act by
reserving such regulation pending
development of the data gathering
system.

FDNR also indicated that disparate
management measures between the reef
fish FMP in the Gulf of Mexico and the
snapper/grouper plan in the south
Atlantic area would complicate
enforcement of either plan in the Florida
Keys. The chief differences pertain to
minimum size limits on certain species,
specification of optimum yield (OY), and
fish trap size, number and permitting
requirements. NOAA acknowledges that
these disparities may create some
problems for fishermen who fish on both
sides of the Florida Keys, as well as for
those who enforce the two sets of
regulations. NOAA observes .
parenthetically that this problem was
occasioned by a change in the boundary
between the Gulf and South Atlantic
Councils (in response to an opinion from
the Office of Legal Counsel, Department
of Justice) after both Councils had
initiated development of the respective
FMPs. To partially reconcile the
problems associated with these
divergent management measures, the
Gulf Council has been urged to modify
the reef fish FMP at the earliest
opportunity by amendment to convert to
a non-numeric OY similar to that
adopted in the south Atlantic. This
approach would allow for instituting
minimum size limits on other important
species in the reef fish complexona
more timely basis than would be
possible under the presently specified
approach. Potential problems which
may arise due to differences in
measures such as those relating to fish
traps will require close surveillance;
appropriate action will be taken if those
problems become significant.

FDNR urges that the proposed rules
be rejected as inimical to the resources
that they were designed to protect.
NOAA disagrees. The matters set forth
in opposition to implementation of the
FMP by FDNR are not persuasive.
NOAA has concluded that the approach
proposed in the FMP is the proper
approach to management of the subject
fishery.

FDNR also objects to the proposed
rule on the grounds that development of
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certain aspects of the FMP violated the
Magnuson Act. Specifically, FDNR
alleges that the Gulf Council modified
an FMP measure by telephone vote.
NOAA observes that the measure
referred to initially provided for
adjustment to the regulatory regime
through rule-related notice if OY were
exceeded in any year; the Gulf Council
modified this provision to make such
changes through the regulatory
amendment process. Hence, FDNR’s
comment technically is a comment on
the FMP since there is no rule which
implements the regime adjustment
provision, as modified. NOAA responds
to the substance of FONR's objection by
noting that the effect of the revision was
to provide a greater degree of public
participation in the adjustment
procedure. Such revision hardly
“jeopardize(s) a cooperative effort to
manage diminishing marine resources.”
The Gulf Council modified the measure
to avoid a possible disapproval of that
measure; the fact that the Council took
action by telephone poll entails no
precedural irregularity.
" Finally, FDNR requested that an
administrative hearing, in accordance
with Title 5, U.S.C. 553 be held and that
the proposed rules be stayed pending
the resolution of the issues raised by
FDNR. NOAA declines either to grant
such a hearing or to delay the effective
date of the final rule. To grant an
administrative hearing on these rules
would serve no useful purpose and
would delay their implementation,
Furthermore, the matters raised by -
FDNR are more properly resolved in the
context of Council deliberations on
future madification of the FMP.

10. General Comments

The Gulf Council and a State marine
resource agency suggested that the red
snapper minimum size limitation be
expressed in terms of total length since
four of the five Gulf States use this
terminology which is less scientific but
more understandable to the fishermen.
The final rule is modified to reflect the
use of either fork length or total length.

The Gulf Council also suggested
several additional language changes to
clarify the regulations as follows:

(1) That the definition of authorized
officer be modified to identify the

-Departmental authority under which the
Coast Guard operates; .

(2) That vessel number be included in
the identification requirements for fish
traps to aid in enforcement;

(3) That official sunrise and sunset be
specified in terms of civil rather than
military time; and

(4) That the line demarcating fish trap,

size restrictions conform with

terminology described on nautical
charts used by fishermen.

The language in the final rule is
modified to reflect these suggestions,
except that the permit number is
substituted for vessel number in marking
buoys for identifying fish traps since
vessel numbers are too lengthy. The
purpose is served equally well.

The Gulf Council additionally
suggested that the term "bill of lading”
in proposed § 641.23(b){3) be more
explicitly defined. This provision has
been deleted from the final rule, since it
pertained to an exception from the
proposed prohibition against possession
of undersized red snapper, which has
been revised on the basis of comments
submitted.

CHanges From the Proposed Rule

The final rule differs from the
proposed rule in the following respects,
for the reasons discussed above, and to
clarify other minor aspects of the
regulations:

Section 641.1

Paragraph (b) of this section,
pertaining to the scope of Part 641, was
revised to reflect the fact that certain
portions of the rules apply to persons
fishing from fixed structures.

Section 641.2

The definition of authorized officer,
paragraph {c) is revised to identify the
Departmental authority under which the
Coast Guard operates. .

A definition is added for the term
“Headboat"” which is used in revised
§ 641.23(b)(2). -

A definition of “Total length” is
included to describe measurement of
fish in popular terminology. Figure 1 is
modified fo illustrate total measurement.

The definition of “U.S.-harvested fish”
is revised to reflect that fish harvested
by U.S. citizens on fixed structures are
considered to be U.S.-harvested fish.

Section 641.4
Portions of paragraphs(c), () and (h)

--of this section were revised to conform

to NOAA's rules on Permit Sanctions
and Denials, 15 CFR Part 904, Subpart D
{49 FR 1037, January 6, 1984).

Section 641.6

Paragraph {a) is revised to require the
display of the permit number instead of
vessel number on vesels or structures,
fish traps and buoys, to facilitate
identification.

Section 641.7

Paragraph (g) is modified to restrict
application of the regulation to the FCZ.

Paragraphs (d) and (i} are revised
slightly for purposes of clarity.

Section 641.8

This section has been revised to
reflect the most recent signaling and
boarding procedures recommended by
the U.S. Coast Guard {49 FR 9736, March
15, 1984).

Section 641.9

The reference to 50 CFR Part 620 {s
deleted, since the substance of that part
was removed and the procedures
governing citations were set forth in 15
CFR Part 904, Subpart E on January 6,
1984 (49 FR 10386).

Section 641,21

Paragraph (a) is modified to designate
official sunrise and sunset.

Section 641.22

The introductory paragraph is revised
to clarify the definition of the siressed
area.

Section 641.23

Paragraphs (a) and (b) are revised to
include total length requirements for red
snapper minimum size restrictions.

Paragraph (a) is revised to limit
regulatory authority under the FMP to
the FCZ.

A new paragraph (b})(2) exempts
headboats from the red snapper
minimum size limit and incidental catch
limit for a period of 18 months.
Previously designated paragraph Sb) (2)
is redesignated as (b)(3); previously
designated paragraph (b)(3) is removed
as unnecessary due to revision of
paragraph (a).

Paragraph (c) is modified to limit
regulatory authority under the FMP to
the FCZ.

Section 621.24

Paragraph (b)(1)(iii) is corrected to
designate the proper size wire that may
be used for fish trap panels or hinging

. devices.

Paragraph (b)(5) is revised to conform
with terms depicted on nautical charts,
and to clarify the geographical scope of
the regulation.

Classification

The Assistant Administrator, after
considering all comments received on
the FMP and the proposed regulations,
has determined that the FMP and this
rule are necessary and appropriate for
conservation and management of the
fishery and are consistent with the
national standards and other provisions
of the Magnuson Act, and other
applicable law. A final environmental
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impact statement was filed with the
Environmental Protection Agency, and a
notice of its availability was published
on September 9, 1983 (48 FR 40780).

The Administrator, NOAA, has
determined that these regulations are
not major under Executive Order 12291.
However, these regulations will have
significant economic impact on a
substantial number of small entities. A
regulatory impact review (RIR), which
includes a regulatory flexibility analysis
{RFA) as provided under section 605(a)
of the Regulatory Flexibility Act, was
initially prepared. On the basis of
comments submitted on the initial RFA,
a final RFA has been prepared pursuant
to section 604({a) of the Regulatory
Flexibility Act. Copies of the final RIR/
RFA are available (see ADDRESSES).
That document analyzes the expected
benefits and costs of the regulatory
action, and includes data that were not
available at the time the FMP was
submitted for approval. The document
also includes an analysis of data
obtained from a survey conducted by
the headboat industry during the
comment period on the proposed rule.
These new data raised the issues of (1)
the potential economic impacts on the

_headboat sector of the fishery as a result
of the red snapper minimum size limit,
and {2) the need for additional
information on the survivability of fish
hooked and released. Because of the
high degree of dependence of the
headboat industry on small red snapper,
the minimum size limitation for that
sector of the fishery has been deferred
for 18 months. The 12-inch minimum size
limit initially was expected to result in
an increased yield of red snapper
averaging 23 percent; deferring
application of that measure to
headboats for 18 months is expected to
result in an increased yield of about 16
percent. Therefore, increases in the yield
of red snapper described in the RIR

-would be somewhat lessened by that
deferral of implementation; however,
benefits resulting from application of the
minimum size limit to the commercial
and the other recreational components
of the fishery would continue to accrue
while alternatives are being explored for
regulating the headboat industry in a
more efficient manner. Increases
accruing to the commercial sector of the
fishery alone are expected to amount to
an estimated $4.1 to $13.8 million, while
a significant, but undetermined, amount
of increase in the recreational sector is
expected to result over the next four
years. Potential benefits are
significantly greater than expected
costs. Benefits are expected from
increases in reef fish landings. Benefits

expected to accrue from the FMP
include the prevention of overfishing
and the conservation of reef fish stocks
in general and the red snapper stocks in
particular. The measures relating to the
stressed area will prevent further
overfishing and decline of stocks in
these nearshore waters, and will reduce
the potential for user group conflicts.
The major portion of expected costs is
that incurred by the Federal government
in managing the fishery (including
enforcement).

This rule contains a collection of
information requirement for purposes of
the Paperwork Reduction Act; this
collection relates to the permit
requirement for trap fishermen. OMB
has approved this data collection
package.

The coastal zone management offices
for each State adjoining the Gulf of
Mexico (except Texas, which does not
have an approved program under the
Coastal Zone Management Act), were
provided copies of a consistency
determination on March 18, 1983,
pursuant to 15 CFR 930.39. That
determination concluded that, to the
maximum extent practicable, the FMP is
consistent with the applicable
provisions of the coastal zone
management programs of those States,

Noresponses were received from
Alabama or Louisiana within 45 days;
hence it is presumed under 15 CFR
930.41(a) that those States agree with
the consistency determination.
Mississippi agreed on May 4, 1983 that
the FMP was consistent with the State's
CZMP. Florida requested additional
materials and time to review the
consistency determination; those
materials were provided and extensions
of 15 and 45 days were granted to
complete the review. Subsequently,
Florida disagreed with the consistency
determination. Florida's comments are
discussed above. NOAA has concluded
that, to the maximum extent practicable,
the FMP is consistent with the coastal
zone management programs of the
affected States.

In accordance with 5 U.S.C. 553{d),
these final rules will become effective
on November 8, 1984, except for §§ 641.4
and 641.6 which will take effect on
November 23, 1984. The effeclive date of
these latter provisions is being delayed
to enable trap fishermen to comply with
§ 641.4(b) which requires fish trappers to

.submit a permit application 45 days in

advance of the desired effective date of
the permit.

List of Subjects in 50 CFR Part 641

Fish, Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: October 2, 1834. <
Joseph W. Angelovic,

Depuly Assistant Administrator for Science
and Technelogy.

For the reasons set out in the
preamble, Chapter VI of 50 CFR is
amended by adding a new Part 641, to
read as follows:

PART 641—REEF FISH FISHERY OF
THE GULF OF MEXICO

Subpart A—General Provisions

Sec.

641.1
6412
641.3

Purpose and scope.

Definitions.

Relationship to other Jaws.

6414 Permits.

6415 Recordkeeping and reporting
requirements. [Reserved

6418 Vessel and gear identification.

641.7 Prohibitions.

641.8 Facilitation of enforcement.

6418 Penalties.

Subpart B—Management Measures

641.20 Fishing year.

64121 Harvest limitations.

641.22 Area limitations. ;

641.23 Size and incidental catch restrictions.

641.24 Gear limitations.

641.25 Effort limitations.

€41.28 Specifically authorized activities.
Authority: 16 U.S.C. 1801 et seg.

Subpart A—General Provisions

§641.1 Purpose and scope.

{a) The purpose of this partis to
implement the Fishery Management
Plan for the Reef Fish Resources of the
Gulf of Mexico, prepared by the Gulf of
Mexico Fishery Management Council
under the Magnuson Act.

{b) This part regulates fishing for reef
fish by persons on fixed structures and
fishing vessels of the United States
within the Gulf of Mexico portion of the
FCZ.

§641.2 Definitions.

In addition to the definitions in the
Magnuson Act, and unless the context
requires otherwise, the terms used in
this part have the following meanings:

Authorized officer means:

(a) Any commissioned, warrant, or
petty officer of the U.S. Coast Guard;

{b) Any special agent of NMFS;

[c) Any officer designated by the head
of any Federal or State agency which
has entered into an agreement with the
Secretary and the Secretary of the
department under which the U.S. Coast
Guard is operating, to enforce the
provisions of the Magnuson Act; or

(d) Any U.S. Coast Guard personnel
accompanying and acting under the
direction of any person described in
paragraph (a) of this definition.
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Fish trap means any trap and the
component parts thereof used for or
capable of taking finfish, regardless of
the construction material, except those
traps historically used in the directed
fisheries for crustaceans (blue crab,
stone crab, and spiny lobster).

Fishery conservation zone means that
area adjacent to the United States
which, except where modified to
accommodate international boundaries,
encompasses all waters from the
seaward boundary of each of the coastal
States to a line on which each point is
200 nautical miles from the baseline
from which the territorial sea of the
United States is measured.

Fishing means any activity, other than
scientific research conducted by a
scientific research vessel, which
involves:

(a) The catching, taking, or harvestmg
of fish;

(b) The attempted catching, taking, or
harvesting of fish;

(c) Any other activity which can
reasonably be expected to result in the
cag:hing. taking, or harvesting of fish;
an

(d} Any operations at sea in support
of, or in preparation for, any activity
described in paragraph (a), (b), or (c} of
this definition.

Fishing vessel means any vessel, boat;
ship, or other craft which is used for,
equipped to be used for, or of a type

which is normally used for:
" (a) Fishing; or

(b) Aiding or assisting one or more
vessels at sea in the performance of any
activity relating to fishing, including, but
not limited to, preparation, supply,
storage. refrigeration, transportation, or
processing.

Fork length means the distance from
the tip of the snout to the rear center
edge of the tail (caudal fin).

TOTAL LENGTH [

PORK LENCTH

Illustration of fork length and
total length measurement

.

Headboat means any fishing vessel
operated by a master and crew which
carries seven or more persons who fish
for a fee.

Magnuson Act means the Magnuson
Fishery Conservation and Management
Act, as amended (16 U.S.C. 1801 et.
seq.).

Management area means that area of
the FCZ subject to the authority of the
Gulf of Mexico Fishery Management
Council.

NMFS means the National Marine
Fisheries Service.

Official number means the
documentation number issued by the
U.S. Coast Guard or the registration
number issued by a State or the U.S.
Coast Guard for undocumented vessels.

Operator, with respect to any vessel,
means the master or other individual on
board and in charge of that vessel.

Owner, with respect to any fishing
vessel, means:

(a) Any person who owns that vessel
in whole or in part;

(b) Any charterer of the vessel,
whether bareboat, time or voyage;

{c) Any person who acts in the
capacity of a charterer, including, but
not limited to, parties to a management
agreement, operating agreement, or
other similar arrangement that bestows
control over the destination, function, or
operation of the vessel; or

(d) Any agent designated as such by
any person described in paragraphs (a),
{b), or (c) of this definition.

Person means any individual (whether
or not a citizen of the United States),

~ corporate, partnership, association, or

other entity {(whether or not organized or
existing under the laws of any State),
and any Federal, State, local, or foreign
government or any entity of any such
government.

Powerhead means any device with an
explosive charge, usually attached to a
speargun, spear, pole, or stick, which
fires a projectile upon contact.

Reef fish refers to fish in the following
two categories:

(a) Management unit—species in the
directed fishery include the following:
Snappers—Lutjanidae Family
Queen snapper, Etelis oculatus
Mutton snapper, Lutjanus analis
Schoolmaster, Lutjanus apodus
Blackfin snapper, Lutjanus buccanella
Guif red snapper, Lutjnus campechanus
Cubera snapper, Lutjanus cyanopterus
Gray (mangrove)} snapper, Lutjanus griseus
Dog snapper, Lutjanus jocu
Mahogany snapper, Lutjanus mahogoni
Lane snapper, Lutjanus synaogris
Silk snapper, Lutjanus vivanus
Yellowtail snapper, Ocyurus chrysurus
Wenchman, Pristipomoides aguilonaris
Voraz, Pristipomoides macrophthalmus

Vermilion snapper, Rhomboplites aurorubons

Groupers—Serranidae Family

Rock hind, Epinephelus adscensionis

Speckled hind, Epinephelus drummondhayi

Yellowedge grouper Epingphelus
flavolimbatus

Red hind, Epinephelus guttatus

Jewfish, Epinephelus itajara

Red grouper, Epinephelus morio

Misty grouper, Epingphelus mystacinus

‘Warsaw grouper, Epinephelus nigritus

Snowy grouper, Epinephelus niveatus

Nassua grouper, Epinephelus striatus

Black grouper, Mycteroperca bonaci

Yellowmouth grouper, Mycteroperca
interstitalis

Gag, Mycteroperca microlepis

Scamp, Mycteroperca phenax

Yellowfin grouper, Mycteroperca veneosa

Sea Basses—Serranidae Family

Southern sea bass, Centropristis melana
Bank sea bass, Centropristis ocyurus
Rock sea bass, Centropristis philadelphica

(b) Fishery—species in the reef
fishery that are taken incidental to the
directed fishery for reef fish includes the
following:

Tilefishes—Branchiostegidae Family

Great northern tilefish, Lopholatilus
chamaeleonticeps

- Tilefish, Cauloalatilus spp.

Jacks—Carangidae Family
Amerjacks, Seriola spp.
Triggerfishes—Balistidae Family
Gray triggerfish, Balistes capriscu
Wrasses—Labridae Family
Hogfish, Lachnolaimus aximus
Grunts—Haemulidae Family

Tomtate, Heemulon aurolineatum
‘White grunt, Haemulon plumieri
Pigfish, Orthopristis chrysoptera

- Porgies—Sparidae Family

Grass porgy, Calamus arctifrons
Jolthead porgy, Calamus bajonado
Knobbed porgy, Calamus nodosus
Littlehead porgy, Calamus proridens
Pinfish, Lagodon rhomboides

Red porgy, Pagrus sedecim

Sand Perches—Serranidae Family
Dwarf sand perch, Diplectrum bivittatum
Sand perch, Diplectrum formosum

Regional Director means the Regional
Director (or a designee), Southeast

‘Region, NMFS, Duval Building, 8450

Koger Boulevard, St. Petersburg, Florida
33702; telephone 813-893-3141.

Roller trawl means a trawl net
equipped with rollers on a separate
cable or line with spaces connecting the
cable or line to the footrope, which
makes it possible to fish the gear over
rough bottom, i.e., in areas unsuitable
for fishing conventional shrimp trawls.
Ridig framed trawls adapted for
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shrimping over uneven bottom, and in
wide use along the west coast of
Florida, are not considered roller trawls.

Secretary means the Secretary of
Commerce or a designee.

Total length means the distance from
the tip of the snout to the furthermost tip
of the tail {caudal fin) depressed.
(SeeFigure 1.)

U.S.-harvested fish means fish caught,
taken or harvested by U.S. citizens on
fixed structures and vessels of the
United States within any fishery
regulated under the Magnuson Act.

Vessel of the United States means:

{2} Any vessel documented under the
laws of the United States;

{b) Any vessel numbered in
accordance with the Federal Boat Safety
Act of 1971 and measuring less than 5
net tons; or

(c) Any vessel numbered under the
Federal Boat Safety Act of 1971 and
used exclusively for pleasure.

§641.3 Relationship to other Jaws.

{a) Persons affected by these
regulations should be aware that other
Federal and State statutes and
regulations may apply to their activities.

(b) Certain responsibilities relating to
data collection or enforcement may be
performed by authorized State
personnel under cooperative agreements
entered into by the State, the U.S. Coast
Guard, and the Secretary.

§641.4 Permits.

(a) Applicability. Fishing vessels from
which fish traps are deployed and
individuals fishing with fish traps from
fixed structures are required to obtain a
permit.

{b) Application for permit. An
application for a fish trap permit must
be submitted and signed by the owner
or operator of the vessel or by the
person fishing traps from a structure,
The application must be submitted to
the Regional Director 45 days prior to
the date on which the applicant desires
to have the permit made effective.

(1) Permit applicants fishing from
vessels must provide all the following
information:

{i) Name, mailing address including
zip code, and telephone number of the
owner of the vessel;

{ii) Name of the vessel;

{iii) The vessel's official number;

(iv) Home port or principal port of
landing, gross tonnage, radio call sign,
and length of the vessel;

{v) Engine horsepower and year the
vessel was built; ]

{vi) Approximate fish hold capacity of
the vessel;

-

(vii) Number, dimensions and
estimated cubic volume of the fish traps
that will be fished;

(viii} Any other information
concerning vessel and gear
characteristics requested by the
Regional Director; and

{ix) A statement that the applicant
will allow authorized officers
reasonable access to his property
{vessel and dock) to inventory fish traps
for compliance with these regulations.

{2) Applicants fishing from fixed
structures must provide the following
information:

(i) Applicant's name, mailing address,
and telephone number;

{ii) Name and number of the oil or gas
structure or the most descriptive
identification for other types of
structures;

(iii) Approximate location of the
structure in miles offshore and direction
from principal port or latitude and
longitude of the structure;

(iv) Number, dimensions, and
estimated cubic volume of the fish traps
that will be fished; and

(v) A statement that the applicant will
allow authorized officers reasonable
access to his property (structure) to
inventory fish traps for compliance with
these regulations.

(3) Any change in the information
specified in paragraph (b) of this section
must be submitted in writing to the
Regional Director by the permit holder
within 15 days of any such change.
Failure to notify the Regional Director of
any change in the required information
will result in a rebuttable presumption
that the information is still accurate and
current.

(c) Issuance. Except as provided in
Subpart D of 15 CFR Part 904, the
Regional Director will issue a permit
and numbered tag(s) to the applicant not
later than 30 days from the date of
receipt of a completed application and
will designate a color code to be used
for identification of vessels fishing fish
traps and buoys used by such vessels.

{d) Fees. No fee will be assessed for
any permit issued under this section.

{e) Duration. Permits will remain valid
unless revoked, suspended, or modified
pursuant to Subpart D of 15 CFR Part
a04.

(f) Transfer. A permit issued under
this section is not transferable or
assignable. A permit is valid only for the
fishing vessel and owner, or the person
fishing traps from a structure, for which
it is issued.

() Display. A permit issued under this
section must be carried on board the
fishing vessel or on the fixed structure at
all times. The operator of a fishing
vessel, or the person fishing fish traps

from a structure, must present the permit
for inspection upon request of any
authorized officer.

(h) Sanctions. Procedures governing
permit sanctions and denials are found
at Subpart D of 15 CFR Part 904.

{Approved by the Office of Management and
Budget under OMB control number 0648
0097)

§641.5 Recordkeeping and reporting
requirements. [Reserved]

§641.6 VYessel and gear identification.

(a) Vessels and fixed structures from
which fish traps are fished must
identify, in conformance with this
paragraph, the vessel or structure, fish
traps and buoys by the number andfor
color code designated by the Regional
Director under § 641.4(c) of this part.

(1) Vessels or structures. Vessels or
structures must permanently and
conspicuously display the permit
number and the color code designated
by the Regional Director under § 641.4(c)
of this part in a manner as to be readily
identifiable from the air and water; such
color representation must be in the form
of a circle at least 20 inches in diameter
and the permit number must be at least
10 inches high.

(2) Fish traps. Each fish trap must
have affixed to it permanently a metal
or plastic identification tag supplied by
the Regional Director, which displays
the assigned permit and fish trap
number.

(3) Buoys. Each fish trap, or the
opposite ends of a string of fish traps,
must be marked by a floating buoy or by
a buoy designed to be submerged and
automatically released. All buoys used
to mark fish traps must display the
designated color code and permit
number so as to be easily distinguished,
located, and identified.

(b) Fish traps fished in the FCZ will be
presumed to be the property of the most
recently documented owner. This -
presumplion will not apply with respect
to reef fish traps which are lost or sold if
the owner of such traps reports the loss
or sale within 15 days to the Regional
Director.

{c) Unmarked reef fish traps deployed
in the FCZ are illegal and may be
disposed of in any appropriate manner
by the Secretary (including an
authorized officer). If owners of the
unmarked traps can be ascertained,
those owners remain subject to
appropriate civil penalties.

§641.7 Prohibitions.

1t is unlawful for any person to:

{a) Fish for reef fish with fish traps
without a valid permit, as required by
8§ 641.4;
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(b) Fish for reef fish with fish traps
without a valid permit number, or
possess on board a fishing vessel (or
structure) unmarked fish traps or buoys,
or falsify, or fail to affix and maintain
vessel (or structure) or gear markmgs as
required by § 641.6;

(c) Pull or tend fish traps except
during the hours specified in § 641.21(a);

(d) Tend, open, pull, or otherwise
molest or have in one’s possession
aboard a fishing vessel another person’s
fish traps except as provided in
§ 841.21(b);

(e) Use powerheads to fish for reef
fish or use fish traps or roller trawls in
the stressed area, as specified in
§ 641.22;

(£) Possess red snapper under the
minimum size limit specified in
§ 641.23(a), except as specified in
§ 641.23(b);

(g) Posses red snapper.in the FGZ, or
land red snapper taken from the FCZ,
without the head and fins intact as
specified in § 641.23(c);

(h) Fish for reef fish with poisons or
explosives, as specified in § 641.24(a);

(1) Fish with fish traps in the FCZ in
areas other than the stressed area
unless such traps are constructed as |
specified in § 641.24(b);

(i) Fish in the FCZ with more than 200
fish traps per vessel, as specified in
§ 641.25;

{k) Possess, have custody or control
of, ship, transport, offer for sale, sell, -
purchase, import, land, or export any
fish taken or retained in violation of the
Magnuson Act, this part, or any other
regulation under the Magnuson Act;

(1) Fail to comply immediately with
enforcement and boarding procedures
specified in § 641.8;

(m) Refuse to permit an authorized
officer to board a fishing vessel subject
to such person’s control or to come onto
a structure for purposes of conducting
any search or inspection in connection
with the enforcement of the Magnuson
Act, this part, or any other regulation or
permit issued under the Magnuson Act;

(n) Forcibly assault, resist, oppose,
impede, intimidate, threaten, or interfere
with any authorized officer in the
conduct of any search or inspection
" described in paragraph (m} of this
section;

(o) Resist a lawful arrest for any act
prohibited by this part;

(p) Interfere with, delay, or prevent,
by any means, the apprehension or
arrest of another person, knowing that
such other person has committed any
act prohibited by this part;

(q) Transfer directly or indirectly, or
attempt to so transfer, any U.S.-
harvested reef fish to any foreign fishing
vessel, while such vessel is in the FCZ,

unless the foreign fishing vessel has
been issued a permit under Section 204
of the Magnuson Act which authorizes
the receipt by such vessel of U.S.-
harvested reef fish; or

{r) Violate any other provision of this
part, the Magnuson Act, or any
regulation or permit issued under the
Magnuson Act.

§641.8 _Facilitation of enforcement.

(a) General. The operator of, or any
other person aboard, any fishing vessel
subject to this part must immediately
comply with instructions and signals
issued by an authorized officer to stop
the vessel and with instructions to
facilitate safe boarding and inspection
of the vessel, its gear, equipment, fishing
record (where applicable), and catch for
purposes of enforcing the Magnuson Act
and this part.

(b) Commumcatzons (1) Upon being
approached by a U.S. Coast Guard
vessel or aircraft, or other vessel or
aircraft with an authorized officer
aboard, the operator of a fishing vessel
must be alert for communications
conveying enforcement instructions.

(2) If the size of the vessel and the
wind, sea, and visibility conditions
allow, loudhailer is the preferred
method for communicating between
vessels. If use of a loudhailer is not

- practicable, and for communications

with an aircraft, VHF-FM or high
frequency radiotelephone will be
employed. Hand signals, placards, or
voice may be employed by an
authorized officer and message blocks
may be dropped from an aircraft.

(3) If other communications are not
practicable, visual signals may be
transmitted by flashing light directed at
the vessel signaled. Coast Guard units
will normally use the flashing light -
signal “L" as the signal to stop.

{4) Failure of a vessel’s operator to
stop his vessel when directed to do so
by an authorized officer using.
loudhailer, radiotelephone, flashing light
signal, or other means constitutes prima
facie evidence of the offense of refusal
to permit an authorized officer to board.

(5) The operator of a vessel who does
not understand a signal from an
enforcement unit and who is unable to
obtain clarification by loudhailer or
radiotelephone must consider the signal
to be a command to stop the vessel
instantly.

(c) Boarding. The operator of a vessel
directed to stop must:

(1) Guard Channel 16, VHF-FM if so
equipped; :

(2) Stop immediately and lay to or
maneuver in such a'way as to allow the
authorized officer and his-party to come
aboard;

(3) Except for those vessels with a
freeboard of four feet or less, provide a
safe ladder, if needed, for the authorized
officer and his party to come aboard;

(4) When necessary to facilitate the
boarding or when requested by an
authorized officer, provide a man rope
or safety line, and illuminatjon for the
ladder; and
. (5) Take such other actions as
necessary to facilitate boarding and to
ensure the safety of the authorized
officer and the boarding party.

{d) Signals. The following signals,
extracted from the International Code of
Signals, may be sent by flashing light by
an enforcement unit when conditions do
not allow comunications by loudhailer
or radiotelephone. Knowledge of these
signals by vessel operators is not
required. However, knowledge of these
signals and appropriate action by a
vessel operator may preclude the
necessity of sending the signal “L" and
necessity for the vessel-to stop instantly.

(1) “AA repeated.” (.- .-) 1 21g the call
to an unknown station. The operator of
the signaled vessel should respond by
identifying the vessel by radiotslephona
or by illuminating the vessel's
identification.

{2) "RY-CY" (.- == -~-) means “you
should proceed at slow speed, a boat is
coming to you.” This signal is normally
employed when conditions allow an
enforcement boarding without the
necessity of the vessel being boarded
coming to a complete stop, or, in some
cases, without retrieval of fishing gear
which may be in the water.

(3) “SQ3" (. ===~} means you
should stop or heave to; I am going to
board you.’

(4) “L {.~..) means “you should stop
your vessel instantly.”

§641.9 Penalties.

Any person or fishing vessel found to
be in violation of this part will be
subject to the civil and criminal penalty
provisions and forfeiture provisions
prescribed in the Magnuson Act, and to
50 CFR Part 621 and 15 CFR Part 904
l[Civil Procedures}, and other applicable
aw.

Subpart B—Management Measures

§641.20 Fishing year.

The fishing year for reef fish begins on
January 1 and ends on December 31.
§ 641.21 Harvest limitations.

(a) Reef fish traps may be pulled or
tended only during the period from

1(.) means a short flash of light.
2(-) means a long flash of light.
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official [civil) sunrise to official (civil)
sunset.

(b) Reef fish traps may be tended only
by persons (other than authorized

such vessel has on board written
consent of the fish trap owner.

§641.22 Arealimitations.

the management area which is enclosed
by the inner boundary of the FCZ and
the discontinuous line connecting the
points of latitude and longitude listed in

officers) aboard the fish trap owner's The stressed area is that portion of Table 1 (also see Figure 2).
vessel(s), or aboard another vessel if
wd [~]
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_ FIGURE 2. MAP OF THE STRESSED AREA

(a) The stressed area is closed to the
use of powerheads for the takihg of reef
fish in the management unit. The -
possession of a powerhead and
mutilated reef fish from the management
unit while in the stressed area will
constitute prima facie evidence that reef
fish were taken with a powerhead in the
stressed area.

{b) The stressed area is closed to the
use of roller trawls and fish traps. Fish
traps in the stressed area will be
considered unclaimed or abandoned
property and may be disposed of
according to § 641.6(c).

§641.23 Size and Incidental catch
restrictions.

{a) The minimum size limit for the
possession of red snapper harvested in
the FCZ is 12 inches fork length (13
inches total length), except as specified
in paragraph {b) of this section.

(b) Exceptions. (1) An incidental catch
of five red snappers under 12 inches fork

length (13 inches total length) per person.

per trip is allowed.

(2) Persons fishing from headboats in
the FCZ are exempt from the minimum
size limit and incidental catch limit for
red snapper until May 8, 198.

(3) Persons lawfully fishing with
trawls from domestic vessels in the FCZ

are exempt from the minimum size limit
for red snapper.

(c) All red snapper harvested in the
FCZ must be landed with the head and
fins intact.

§641.24 Gearlimitations.

(a) Poisons or explosives may not be
used in the taking of reef fish in the
management unit; however, explosives
in powerheads may be used outside the
stressed area.

(b) Fish traps fished in the FCZ are
subject to the following requirements
and limitations:

(1) Fish traps are required to have
panels or access door-hinging devices
and door fasteners which will degrade
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or self-destruct and which must be
constructed of one of the following
degradable materials: (i) Untreated
hemp, jute, or cotton string of %1e-inch
diameter or smaller; (ii) magnesium
alloy, time float releases (pop-up
devices) or similar magnesium alloy
fasteners; or (iii) ungalvanized or
uncoated iron wire at 0.055-inch
diameter or smaller;

(2) The opening covered by the
degradable panel or access door must
be 144 square inches or larger, with one
dimension of the area equal to or larger

than the largest interior axis of the

" trap's throat (funnel) with no other

dimension less than 6 inches;.- -

{3) One degradable panel or access
door must be located opposite each of
the sides of the trap that has a funnel;

(4) Effective November 8, 1985, the
minimum mesh size for all fish traps
within the FCZ will be 1x2 inches, and a
rhinimum of two 2x2-inch escape
windows will be required on each of
two sides of the trap; and

(5) The maximum allowable size for
fish traps fished in the FCZ shoreward

of the 50-fathom isobath (300-foot
contour) is 33 cubic feet in volume.
There is no size limitation for fish traps
fished seaward of the 50-fathom {sobath.

§ 641.25 Effort limitations.
The maximum number of fish-traps

that may be fished by a vessel in the
FCZ is 200.

§641.26 Specifically authorized activities.

The Secretary may authorize, for the
acquisition of information and data,
activities otherwise prohibited by these
regulations.

TABLE 1.—POINTS FOR THE DISCONTINUOUS LINE DELINEATING THE STRESSED AREA

’ ’ Loran C coordinates *
Polnt : Latitude Longitude
No. Reference location ? (North) (Wes1) W " v z
Starting at the mainland of Florida at the Dade/Monroe county line and proceeding down the
Florida Keys Island chin (as delineated by the highway U.S. Route 1) to the following pomtx
1 Key West 24°33.0° 81°48.7 13927.8 30238.2 43654.2 62655.1
2 M Key. 24°35.0° 82°06.2" 13894.5 30189.2 | 437480 627208
3 GulflSouth Allantic Boundary. . 24°35.0' 83°00.0 13768.5 20992.2 44049.2 620414
4 Tortugas Bank South 24°36.0" 83°06.0° T 137534 44084.4 62005.5
5 Tortugas Bank North 24°44.0° 83°04.0° 137723 440074 62060.3
6 West of Smith Shoal, 24°48.0° 82°08.5° 13915.1 43760.2 627217
7 Off Cape Sable. 24°15.0° 82°02.0° 13974.7 43759.0 62704.9
8 off Sambel Island (Inshore) 26°26.0" 82°29.0' 14060.3 431174 62024.9
9 Off Sanibe! Island (Ofish 26'26.0° 82°59.0' 13990.0 43347.6 62970.7
10 Off Anclote Keys (Oﬂshore) 28°10.0° 83°45.0° 141458 45320.0 63266.9
14 Off Anclote Key (Inshore) 28°10.0 83°14.0° 142243 © 450920 63080.4
12 Off Deadman ﬂﬂy 29°38.0' 84°00.0 144124 45167.7 63442.2
13 SW of Cape San blas 29°30.5' 85°52.0 13873.2 46702.0 63976.2
14 Off St. Andrews Bay. 29°53.0 86°10.0° 13816.5 469220 64050.8
15 Desoto Canyon 30°05.0° 86°55.0" 134346 30600.6 47045.8
16 Alabama/Florida line. 29°34.5' 87°38.0' 12971.5 300234 46886.0 [uusssaasscsscsssessen
17 Off Mobile Bay. 29°41.0° 88°00.0° 12766.5 29841.2 469309 |...
18 MlSSlSSIppi/A ab line 30°01.5° 88°23.7" ' 12537.8 28697.7 470299 |.. soae
19 lour |sland; 30°01.5 88°51.0° 12262.0 29422.2 47028.6 [wncusssississscs
Closmg at the Mississippi Mainland 30234’ 88°51.0° and
Starting at the wost bank of Sabine Pass, Texas to the following points:
20 Sabine Pass....x 29°39.0" 93°49.5' 11027.8 26367.1 46966.6
21 Texas/Louisk fine, south 28°38.0 93°32.0° 111394 26220.7 46815.1
22 Off Galveston tsland 28°28.0° 95°00.0' 11086.2 25309.9 46817.0
23| . Off Galveston Island 29°09.5° 95°00.0° . 11036.9 25551.4 46909.0 |..
‘Nearesl identifiable landfall, boundary, n aid or sub area. .
*Loran coordinates are prowded to eid the ﬁshermen i t to local due to atmospheric conditions, therefore, are not used as part of the

legal description of the stressed area.

[FR Doc. 84-26494 Filed 10-2-84; 8:45 am]
BILLING CODE 3510-22-M

50 CFR Part 652

" [Docket No. 40730-4090]

Atlantic Surf Clam and Ocean Quahog
Fisherles, Termination of Georges
Banks Field Survey Research Program

AGENCY: National Marine Fisheries
Services (NMFS), NOAA, Commerce.
ACTION: Notice of termination of
Georges Banks field survey research
program.

SUMMARY: NOAA issues this notice to
terminate the survey established by the
emergency interim rule which amended
the Fishery Management Plan for
Atlantic Surf Clam and Ocean Quahog
* Fisheries. The appropriate amount of
information has been collected to

d by the and are subj

[N

determine the size of the surf clam beds
on Georges Bank. The intended effect is
to stop fishing efforts to collect
information under the program on the
Georges Bank Area, off the coast of New
England.

EFFECTIVE DATE: This notice is effective
at 0001 hours Eastern Daylight Time
October 7, 1984.

FOR FURTHER INFORMATION CONTACT:

Salvatore A. Testaverde (Acting Surf

Clam Management Coordmator), 617-
281-3600, Extension 273.

SUPPLEMENTARY INFORMATION: On -
August 2, 1984 (49 FR 30946) an
emergency interim rule was issued
establishing a program whereby the
Regional Director, Northeast Region,
temporarily could exempt from
management measures certain
authorized fishing activities for surf
clams. The purpose of the research
program was to authorize an intensive

~

and short-term survey of the extent and
probable yield of surf clam beds on
Georges Bank, off the coast of New
England.

The information collected by
commerical surf clam vessels
participating in the re3earch program,
and supplementary information
collected by NMFS research vessels,
estimated that a total of 400,000 bushels

- could be taken from the Georges Bank

Area during 1984. As of October 6, 1984,
Georges Bank Area catch data shows
that approximately 400,000 bushels have
been taken. No further information from
fishing vessel operators is needed to
determine the exent and probable yield
of the surf clam beds on Georges Bank.
Therefore, the research program is
terminated and the research area is
dissolved.

Any additional harvest of surf clams
from the Georges Bank Area will be
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counted against the New England Area  taken in compliance with Executive Dated: October 3, 1934.
1984 quota of 200,000 bushels (49 FR Order 12291. Joseph W. Angelovic,
27156). Deputy Assistant Administrator for Science
Other Matt (16 U.S.C. 1501 et seq.) and Technology, National Marine Fisheries
er ers List of Subjects in 50 CFR Part 652 Service. .
This action is taken under the {FR Dec. 84-26536 Filed 10-3-84: 3:58 p}

authority of 50 CFR Part 652, and is - Fisheries, Fishing. BILUING CODE 3510-22-M
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Proposed Rules

Federal Register
Vol. 49, No. 196

Tuesday, October 9, 1984

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

9 CFR Parts 319 and 327
[Docket No. 83-005P]

Control of Added Substances and
Labeling Requirements for Imported
Cured Pork Products

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Proposed rule.

.

SUMMARY: This proposal would amend
the Federal meat inspection regulations
by establishing monitoring and retention
procedures for imported cured port
products at the ports of entry and within
the United States. These procedures
would assure that imported cured port
products adhere to the same standards
as do domestic cured pork products as
set forth in sections 319.104 and 319.105
of the Federal meat inspection

. regulations (9 CFR 319.104; and 319.105).

Under a regulation published April 13,
1984 (49 FR 14856), the standards for
domestic cured pork products are based
on a mimimum meat protein content
determined on a fat free basis (PFF} in
the various finished cured pork

* products. The procedures are proposed

to assure that imported cured pork
products meet PFF standards at least
equal to those for domestic products.
DATE: Comments must be received on or
before Decembér 10, 1984.

ADDRESS: Written comments to:
Regulations Office, Attn: Annie Johnson,
FSIS Hearing Clerk, Room 2637, South
Building, Food Safety and Inspection
Service, U.S. Department of Agriculture,
Washington, DC 20250. (See also
“Comments” under “Supplementary
Information.") )

FOR FURTHER INFORMATION CONTACT:
W. ]. Havlik, Assistant Director, Foreign
Programs Division, International
Programs, Food Safety and Inspection
Service, U.S. Department of Agriculture,
Washington, DC 20250, (202} 447-6933.

SUPPLEMENTARY INFORMATION:
Executive Order 12291

The Administrator, Food Safety and
Inspection Service, has made an initial
determination that this proposed rule is
not a major rule under Executive Order
12291. It will not result in an annual
effect on the economy of $100 million or.
more; & major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on .
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. Under the proposal, the
domestic meat processing industry
would have assurance of protection
against unfair competition by
noncompliant imported products.
Consumers would benefit from
assurance that imported cured pork
products are cccurately labeled and in
compliance with the Department's
standards for those products, domestic
or imported. The proposal would allow
the same range of imported products to
be marketed as permitted for
domestically prepared products.

Effect on Small Entities

The Administrator, Food Safety and
Inspection Service, has determined that
this action will not have a significant
economic impact on a substantial
number of small entites, as defined by
the Regulatory Flexibility Act, Pub. L.
96-354 (5 U.S.C. 601). The proposed rule
would have an impact on those foreign
plants certified as eligible to export
cured pork products to the United
States. The Department keeps a list of
these plants and, at present, there are 81
such foreign companies. Two of them
are small businesses (defined as
businesses that have less than 3 million
pounds of product inspected per year).
There is a potential adverse effect on
businesses in the United States which
are primarily brokers of imported cured
pork products if (1) the major portion of
the products handled originated from
one foreign plant, and (2) such products
from that plant were placed in retention
as defined by the proposal. This
proposal would not, however, have any
adverse effect on meat processors in the
United States. .

Comments

Interested persons are invited to
submit comments concerning this
proposal. Written comments must be
sent in duplicate to the Regulations
Office and comments should reference
the docket number located in the
heading of this document. All comments
submitted pursuant to this-proposal will
be made available for public inspection
in the Regulations Office between 9:00
a.m. and 4:00 p.m., Monday through
Friday. :

Background ,

The Department recently published
amendments to its Federal meat
inspection regulations which established
standards for a minimum meat protein
determined on a fat free basis (PFF) in
cured pork products such as cured hams,
pork shoulder picnics, pork shoulder
butts, pork loins, ham patties, and
chopped, pressed, and spiced ham;
established labeling requirements for

_such products; permitted a broader

range of cured pork products to be
marketed; and prescribed procedures for
determining compliance with thege
requirements,!

This proposal would prescribe
procedures for monitoring at the ports of
entry and in the United States the
compliance of imported cured pork
products with the PFF standards in
§§ 319.104 and 319.105 of the Federal
meat inspection regulations (9 CFR
319.104 and 319.105) found at 49 FR
14856. Those PFF standards and labeling
requirements are as follows: -

Standards] "
Typo of cured (mlnimum) (L?room%l'g%‘#y‘gmm
pork product p'zxm:;nft,af:;o qualifying staloments
Cocked ham, loin.. 20.5 | (Common and usual).
B o JOUUOU 18,5 | (Common and usuaf) with
natural

[ 2. TR 17.0 | (Common and usual)
water addod.

o T - <17.0 | (Common anx! usual) and
water product-X
porcent of weight is
added Ingredionts,

Cooked shoulder, 20,0 | (Common and usual),
butt, picnic.

o[- YR 18.0 | (Common and usual) with

. natural juicos.

5 JO 16.5 | (Common and usual)

water addod.

1A copy may be obtained from Mr. Bill F, Donnis,
Meat and Poultry Inspection Technical Services,
Food Safety and Inspection Service, U.S.
Department of Argiculture, Washington, D.C. 20250.
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Standards] .

e | ‘i | (oS

~ | mea :
percentage quakfying statements

Do <16.5 | (Common and usual) and
water product-X
percent of weight is

" Uncooked cured 18.0 | Uncooked {common and
ham, loin. -

_ Do <18.0 | Uncooked (commen and
usual) and water
product-X percent of
weight is added

ts.
Uncooked cured 17.5 | Uncooked (common and
shoulder butt,

picnic.

DO o] . <17.5 | Uncooked {common and
usual) end water

. product-X of weight is
added ingredients.
" “Ham Patties,” 19.5 | (Common and usua}.

“Chopped

Hem.”

“Pressed

Ham,” and

“Spiced Ham™.

Do 17.5 | (Common and usual) with
natural juices.

Bo 16.0 | (Common and usua)
water added.

Do <16.0 | (Common and usual)
water product-X
percent of weight is
added ingredients.

In addition to these standards, the
Department set forth specific
compliance procedures at § 318.19 of the
Federal meat inspection regulations (9
CFR 318.19) for cured pork products
which are prepared in federally
inspected establishments within the
United States.

Although these standards set forth in
§§ 319.104 and 319.105 apply to cured
pork products prepared domestically or
in foreign establishments, the actual
compliance procedures used by foreign
governments which assure that the
cured pork products comply with the
standards may be different than the
compliance procedures set forth in
section 318.19 of the Federal meat
inspection regulations (9 CFR 318.19) for
cured pork products produced in the
United States in federally inspected
establishments. However, the system
chosen by the foreign country must be at
least equal to the compliance
procedures used in the United States, as
set forth in § 318.19 of the Federal meat
inspection regulations. .

Part 327 of the Federal meat
inspection regulations (9 CFR Part 327)
sets forth the Department’s requirements
for assuring that imported products are
processed under inspection and other
requirements at least equal to those
applicable to domestic establishments in
the United States.

Under those regulations, each foreign
meat inspection system is subject to
review and evaluation by the

Department for all inspection and other
requirements of the Act and regulations
thereunder applicable to domestic
establishments in the United States.
There are several facets to such review
and evaluation. First, the foreign
government's laws and regulations and
organizational structure are compared to
those of the United States. If the
country's products are processed under
inspection and other requirements at
least equal to those applicable to
domestic establishments in the United
States, the country is informed of this
determination, and an evaluation is then
made of the country's system for
administering and enforcing it laws and
regulations. Following a determination
that the system of administration and
enforcement is also sufficient, including
adequate personnel with recognized
expertise, individual establishments
within that foreign country are certified
by the country as eligible to export
products to the United States.

Determination of country eligibility
and certification of establishments is
followed by routine oversight by the
Department to assure that the system is,
in fact, operating acceptably. Regular
oversight includes assessment of all
those facets of a meat production and
processing system which might result in
adulterated or misbranded products
being imported into the United States.
One technique for gathering information
about inspection controls in a country is
through the review of inspection in
establishments certified for export to the
United States.

Finally, all imported product is
subjected to varying levels and types of
reinspection at the ports of entry (POE)
into the United States. This reinspection
provides further assurance that, under
the foreign country's system of
inspection, products are produced which
meet requirements at least equal to
those applied to products produced by
federally inspected establishments in
the United States.

This proposal addresses precisely
those procedures to be used at the POE,
including the administrative actions to
be taken when the Department
discovers, at the POE or in the
marketplace, that an imported cured
pork product is adulterated or .
misbranded. It should be noted that this
proposal focuses, with the exception of
cured pork products which violate the
Absolute Minimum PFF Requirement
noted below, on checking the
effectiveness of the foreign country's
compliance system to assure that only

unadulterated and accurately labeled
cured pork products are exported to the
United States.

In this proposal, the Department
would monitor the foreign country’s
compliance system through a centrally
administered sampling and evaluation
program which would have a normal
monitoring phase and a retention phase.
Cured pork products imported from a
foreign country will be examined under
a normal monitoring procedure when the
cured pork product is first imported into
the United States. In this normal
monitoring phase, FSIS inspectors will
collect samples of cured pork product on
a random basis from lots of cured pork
products which are presented for
importation at the POE. While the )
samples are being analyzed, the cured
pork products will be released into
commerce if the products are otherwise
in compliance with the Act and the
regulations thereunder.

Based upon the PFF sample results
and calculations derived from the other
criteria concerning the PFF samples,
FSIS will determine what, if any, further
actions FSIS will take regarding the
matter. .

Four measures (or criteria) will be
used for checking a country’s product
are: The PFF Standardized Arithmetic
Average for 100 Consecutive Lots; the
PFF Weighted Average (based on
pounds of product in the lot} for 100
Consecutive Lots; the PFF Standardized
Arithmetic Average for 36 Consecutive
Lots; and the PFF Weighted Average
(based on pounds of product in the lot}
for 36 Consecutive Lots. A fifth measure
or criterion, the Absolute Minimum PFF
Requirement, would also be used. This
fifth measure is employed for a different
reason, and will be discussed separately
below.

The first measures are calculated in
the following way. First, each sample
(consisting of one sample unit unless
otherwise specified) is analyzed for fat
and meat protein content, and the PFF
Percentage is.calculated using the
formula:

Percent of meat protein

100—percent of fat

X 100=PFF

Second, the standard minimum PFF
value for the product being analyzed is
subtracted from the sample PEF value.
The resulling number is the PFF
Difference for that sample which
enables it to be compared to other
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samples in that product group. Third, the
PFF Difference is then divided by the
standard deviation allowed for that
product group. The resulting number is
the PFF Standardized Difference, which
allows that Standardized Difference for
that sample to be compared to all other
Standardized Differences for cured pork
products prepared in that country.
Fourth, the PFF Standardized
Differences for all cured pork product
are then averaged in groups of 36 and
100 for the Standardized Arithmetic
Averages. Fifth, in order to determine
the Weighted Averages, each PFF
Standardized Difference is multiplied by
the pounds of product in the lot that it
represents, and the results are added
and then divided by the total number of
pounds in all the lots represented in that
Weighted Average.

FSIS will use four PFF Standardized
Averages, as safeguards against
manipulation of import inspection by
changing lot sizes: the PFF Standardized
Arithmetic Average for 100 Consecutive
Lots, the PFF-Standardized Arithmetic
Average for 36 Lots, Weighted Averages
and Unweighted Averages.

The PEF Standardized Arithmietic
Average for100 Consecutive Lots is an
‘effective measure of the long-term
process controls in a foreign country.
However, the PFF Standardized
Arithmetic Average for 100 lots is not

. sufficient to detect violations in a few
lots of cured pork product. Therefore,
the PFF Standardized Arithmetic
Average for 36 consecutive lots will be
used, With respect to the selection of
100 lots, it was necessary to select a
number sufficxently large so that
samplmg error is reduced to the pomt
where it is inconsequential. For
example, 150 lots could have been used
as well; however, the Departmeht is
proposing the 100 lot average as
-adequate for this purpose. More lots
than 36 could have beenused, for 36 lot
averages, but 36 were considered to be
an adequate number mthout being
burdensome.

Weighted averages, as well as
unweighted averages; are used for both
the 100 and the 36 consecutive lot
averages. If unweighted averages were
the ony measures:used, all lots would
influence equally the country’s status
regardless of the size of the lots. If a
country were to concentrate its
inspection forces in smaller plants, the
smaller lots if produced in large enough
numbers would tend to keep the lot
average of cured pork products high.
enough so that it would be satisfactory.
The weighted averages, which would
afford more emphasis to larger lots

depending on the poundage, would
counter that tendency.

On the other hand, if only weighted
averages of lots were used, a country
could control the few large
establishments and practically ignore
small, possibly remote, establishments
whose sample results would be
negligible. The arithemetic average
counter that tendency. Thus, because
the United States requires all lots of
product to be in compliance, the
Department is proposing to use both
weighted and unweighted averages.

" As stated above, a country's product
would be evaluated under the normal
monitoring procedure when the product
is first imported into this country. To
facilitate the start-up of this system, the
actual implementation would be :
preceded by a 60-day data collection
period. Following the effective date of
the program, any additional spaces in
the 36 or 100 1ot averages would be
supplied as zero. For the weighted
averages, the poundage would consist of
the average observed in the 60 day
period. If no lots have been observed,
recent historical data would be used for
developing weighted averages.

Once the program is in full operation,
if any of the country’s four PFF
Standardized Averages Tall below the
respective required minimum, the
Department would notify appropriate
officials of that country and place the
country under retention procedures. Any
subsequent lot of cured pork product
from the country would be held at the
POE and samples would be taken and
analyzed. A sample from a lot under
retention would consist of five
individual units (containers, cans, logs).
The lot would be released into U.S,
commerce if the analytical results
showed the average PFF of the sample
equalled or exceeded the minimum PFF
requirement for the cured pork product
as set forth in sections 319:104 and -
319.105 of the Federal meat inspection
regulations; Provided, that no individual
result was as low as the Absolute
Minimum PFF Requirement. Otherwise,
the 1ot would be relabeled to conform
with the section 319.104 or 319.105 of the
regulations, or reexported, or destroyed,
pursuant fo the Act. This procedure of
retaining and sampling every lot for
compliance would continue for the
country until the four PFF Standardized
Averages had all reached specified
levels. The level is different for the 36 lot
average and for the 100 lot average, as
explained below.

Because the Department does not
want the chance of incorrectly placing a
country under retention procedures to
exceed 5 percent, the action level for 36

lot average is dictated by the point
above which 95 percent of the Normaul
distribution lies. This point can be
mathematically derived for the
Arithmetic Average at —0.28. It value
depends on the production volume for
the Weighed Average. Until the 36
sample average reaches this point, there
would be no indication that violative
product has been imported. Once that
point was reached, however, the low
values would be interpreted as evidence
that a violation has occurred. The
country would thus be required to

" remain under retention procedures until

the 38 sample average reached the upper
5 percent of the Normal distribution, or a
value of +0.28 for the Arithmetic
Average. This value is also a function of
the production volume for the Weighted
Average. A similar pair of numbers
could be used for the 100 sample test.
However, this test uses sufficient
samples for the sample average to
reflect the process average closely
enough. Therefore, the value of zero is
used as both the action level and the
level for return to normal monitoring
procedures in the 100 sample test,

The fifth calculation or criterion
which will be utilized is the Absolute
Minimum PFF Requirement. Thig
criterion would establish, for evey cured
pork product with a PFF standard, an
Absolute MinimumPFF Requirement,
which is the same as those established
for cured pork products prepared by
meat processors in the United States.
{See 9 CFR 318.19; 49 FR 14856). Should
a single sample fail to meet this
minimum, the represented lot would be
U.S. retained if still at the inspection
point. If elsewhere, it would be subject
to administrative detention and other
actions pursuant to the Act. Retention
procedures would be instituted on future
shipments of cured pork products from
that foreign establishment.

The Department’s intent to fully apply
statistical procedures to improve its
utilization of resources is responsible for
product grouping, a salient feature of the
proposed program. Substantial cross-
utilization of data is possible when such
data are generated from products upon
which similar processmg techniques are
employed. Similarities in processing
permit the establishment of four groups.
The four cured pork product groups
woudl be:

Group1, consisting of cured pork
products which have been cooked while
imperviously encased. Any product
which fits into the Group shall be placed
in this Group regardless of any other
considerations.

Group II, consisting of cured pork
products which have been water
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cooked. Any product which does not fit
into Group I but does fit into Group It
will be placed into Group I regardless
of any other considerations.

Group 111, consisting of boneless,
smokehouse heated cured pork
products. Any boneless product that
does not fit into Group I or Group II
shall be placed in Group IL
- Group IV, tonsisting of bone-in ar
semi-boneless smokehouse heated cured
pork prodncts. Any product fhat is not
- completely boreless or still centsins all
the bone which is fraditional for bone-in
product, and does not fitinto Group 1,
Group 11, or Greup Il shall be plaged in
- this Grenp.

The Absolute Minimum PFF
Requirement for a single sampleof a
Group lor T product is 2.3 percentage
points below The applicable minimum
requirement of § 319.104 or § 319105,
and for a Group TII or Group IV product
is 2.7 percentage points below that
reqoirement. These Tigures are
conservafive esfimates of the fnaximum
ramge for any cured pork product in a lot
that is in compliance with the standard.

“The Department hasin the pastand
will in the fofure conduct inspection,
sampling and laboratory analysis of
meat and meat food products formd at
various points in commerce, including
the point of consumer purchase. With
respect to cured pork products, itis
expected that such inspection would
include PFF determinations. In such
cases, if Absolute Minimum FFF
Requirements are not met, the product
would be subject 1o United States
retention if still at the inspection point,
and if not to administrative detention
-. and other actions pursuant to the Act.

The Department would notify the
country or-origin, and would institute
retention procedures on future
shipments of product from the foreign
establishment in question.

The establishment would remain in
retenfion status and the importer, under
the supervision of a program employee,

-would be required to collect five sample
units for-each ot, and thelotwould be
held under retention uniil the laboratory
results are obtained. The sampling and
subsequent analyses will be performed
by the Department at no cost to the
importer, except in cases where the
importer chooses for convenience or
expediency to have the analyses
performed at the importer's expense in a
laboratory accredited by the
Department. If the average PFF of the
five randomly selected samples isegual
to or greater than the applicable PFF
required, the Tot would be released into
commerce. If not, the lot may be
relabeled under the supervision of a
program employee, reexported, or

destroyed, pursuant to the Act. The
inspection time to supervise such
relabeling outside the official
establishment would be charged by FSIS
to the importer.

The plant would be returncd to
normal monitering precedures when: (1)
The average PFFs of five samples each
from 10 consecutive lots of product from
that plant have been oblained and the
average of the five samples from each of
the 10Jots kes been found egual loor
greater than the required reinivom PEF
standard for that preduct; erd {2) none
of the sample units out of the 50 hcs
been es Jow as the Abzclute AMinimum
PFF. Orscz a plact bas beenplaced on
retention for violation of the Absohite
Minirnm PFF reqrirement, the somplos
collect2d while en retent’on will not
count againet thet coun'ry's 30 ard 100
Int averages. The viclative sample itself,
of course, will be part of those averages.

List of SubjecisIn'g CFR Parts 319 and
327

Meat inspection, Food labeling,
Imported products.

PARTS 319 AND 327—JAMENDED]

1. The authority citaticn for Parts 318
and 327 is revised to read as follows:

Authority: 34 Stal, 1260, 61'S!aL. 561, s
amended {71 ULSC. 601 el seq. ) 72 Stat. 502,
92 Stat. 1069, as amended (7 US C. 1901 2
seq.); 76 Stat. 663 {7 US.C. 450 et seg. ).

2. Section 319.103{a) {See 49 FR 14875,
dated April 13, 1984) would be amended
by revising footnote 1.of tbe chart to
read as follows:

$319.104 Cured PorkProducts.
a * % "]
3. Part 327 (8 CFR Part 327} word be
amended by adding 2 new § 327.23 40
read as follows:

§327.23 Compllance procedure for
imported cured pork products.

(8} Definitions. For the purposes of
this zection:

(1) A Product is that cured posk article
which is contzined wiihin one Group as
defined in paragraph [2){2) of this
section and which purports to meet the
criteria for a single product designated
under the heading “Product Name and
Qualifying Statemenis” in the chartin
§ 319,104 or § 319.105 of this subchapter.

(2} A Product Grozp ora Grozpmeans
one of the Tollowing:

2 Themizimum meat FIF percertage shatl be the
mirimum mezt protein whichis ind'genaps o e
raw unproscesed park expressed as apescent of the
pon-fat portion of the finished prodact; and
complianceshall be determined under § 31839 o
this subchapter for domestic cured pork product and
§ 327.23 of this subchaptler for imported pork
product.

(i} Group L, consisting of cured perk
products which have been cooked whil=2
imperviously encased. Any product thet
fitz into the Group chall be placed in thiis
Gronp regardlzss of any other”
considerations.  °

{ii) Grozp XL, cozsicting of cored pork
produsts which have been water
cooked. Any product that does oot £t
into Grouplkatdezs oot £t into Groap
1 shall be plzced into Groap I
rezard’ess of any otber considerafors.

(iil} Grozp ML, consstimg ol benelacs,
smckehcuse hezted corad pork
products. Any boneless product &t
does not fitinto Grocp Ieriskhall be
glaced tn Groop IIL

(=] Group IV, coasisting of bome-mor
semi-boneless smokehouse keated cured
pork products. Any product that Is nat
compietely boneless or still contains &Il
the bone which is traditionsl forbonedn
prodect and does not fitinto Grocp 1, 11,
or il shall be placed in this Groap.

{3) Prolein Fat-Free Percentoge,
Protzin Fat-Free Content, PEF
Percentose, FFF Content or FFF of a
product means the meat protein
(indigenons o the raw, unprocessed
pork cut) content expressed as a percent
of the non-¥at portion of the finiched
product.

(4) A FPFF Starndardized Difference is
the PFF of the sample minus the minimm
PFF requirement, setforth in § 312.104
and § 319.105 of this sibchapter, Ior the
product being aralyzed, divided by the
Appropriate Standard Deviaton for the
prodoet gronp.

Somp’z PFF-Afirimom PFF
Requirerrert=PFF Standardized
Difference Appropriate Standard

. Deviatm

(5) The Absolute Minimum PFF
Reguirement is that o laboratory result
on an individual sample for PFF content
be below the applicable minirmmn
requirement of § 313,103 or §319:105 of
this subchapter by 2.3 or more
percentage points Tor 2 Group I oril
product or 2.7 or more percentage points
for a Group Il orIV product.

(6) A PFF Standarized Arithmelic .
Averpze of the Country’s Products is the
arithmelic average of PFF Standardized
Differences from either 38 or 100
consecutively sampled lots of product
entering the United States from a given
producirg connlry.

{7) A PFF &tandardized Weighted
Average of the Country’s Products is an
estimate of the average of the FFF
Standardized Differences from either 25
or 100 consecutively sampled lots,
adjusted for the size of thelot, of
different types of cured pork product
entering the United States from a given
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producing country. A Standardized
Weighted Average is computed by
multiplying the PFF Standardized
Difference calculated for each lot by the
number of pounds of product in each lot,
adding those results together, and
dividing the sum by the total weight of
product from all the lots making up the
average.

(8) The Appropriate Standard -
Deviation is based on within lot
variability. That assigned to Groups I
and II = 0.75 percent PFF and that
assigned to Groups IIl and IV = 0.91
percent PFF.

(9) A Lot is all product of one type
from one establishment presented by an
importer as the unit for inspection at the
Port of Entry.

(b) Normal Monitoring Procedures.
The Department shall collect sample(s)
of cured pork product on a random basis
from lots presented for importation at
the Port of Entry and, after analyzing the
sample for fat and indigenous protein
content, calculate the PFF percentage.
The product shall not be held pending
laboratoty results during the monitoring
phase, The PFF percentage for each
sample shall be considered along with
the cumulative results of prior samples
to assess the effectiveness of a country's
overall compliance program and to
determine the course of action for
subsequent lots of product.

{1)Factors determining whether a
country's inspection system is
functioning adequately:

(i) The PFF percentage for each
sample must not be below the minimum
PFF requirement by 2.3 percentage
points for cured pork products in Groups
I and Il or 2.7 percentage points for
cured pork products in Groups III and
V. '
(ii) Both of the PFF Standardized
Averages, Arithmetic and Weighted, for
the last 100 consecutive lots of all cured
pork products from the country must be
equal to or greater than zero. The count
for the 100 consecutive lots starts with
the lots arriving from that country after
the publication of this rule.

(iii) Both of the PFF Standardized
Averages, Arithmetic and Weighted, for
the last 36 consecutive lots of all cured
pork products from the country must be
above the lowest 5 percent of the
Normal distribution. This minimum
value is minus 0.28 (—0.28) for the
Arithmetic Average and depends on the
production volume for the Weighted
Average.

(2) Actions when calculations indicate
that processing procedures in a_country
are out-of-compliance:

(i) If the PFF level of a sample taken
during normal monitoring procedures is
found to be as low as the Absolute
Minimum PFF Requirement, the country
of origin shall be notified; the lot
involved shall be retained if still
available in an official establishment or
subject to detention or other actions
pursuant to the Act; and all
subsequently presented lots of that
cured pork product from the same
foreign establishment shall be held
under retention until the provisions of
paragraph (c) of this section are
satisfied.

-(ii) If either of the PFF Standardized
Averages, Arithmetic or Weighted, for
the last 100 consecutive lots falls below
zero or either of the PFF Standardized
Averages for the last 36 consecutive lots

- falls below the upper 95 percent of the

Normal distribution, all available cured
pork product from the foreign country
shall be subject to administrative
retention and all subsequently presented
lot of cured pork product from the
foreign country shall be held under
retention until the provisions of
paragraph (c) are satisfied. The country
of origin shall be notified, and shall be
subject to other actions pursuant to the
Act. .
{c) Retention. When lots of cured pork
product are under retention they shall
be refused entry and reexported in
accordance with § 327.13 of this .
subchapter unless they can be released
in accordance with the provisions of
paragraph {c)(1) of this section,

. establishments may-be retirned to

normal monitorning procedures in
accordance with paragraph (c)(2) of this
section, and countries may be returned
to normal monitoring procedures in
accordance with paragraph (c)(3) of this
section. : -
(1) If a lot is subject to retention
procedures under this section, the
importer, under the supervision of a
program employee, shall collect five

.randomly selected sample units

specified by the Department and
determine the PFF of each sample unit,
'It:he lot may be released into commerce
if:

(i) the average PFF percentage of the
five randomly selected sample units is
equal to or greater than the applicable
minimum PFF percentage required by
§ 319.104 or § 319.105 of this subchapter,
or

(ii) the product is relabeled under the °

supervision of a program employee so
that it conforms to the provisions of
§ 319.104 or § 319.105 of this subchapter.

(2) If product from a foreign
“establishment is subject to retention
procedures under this section, the
foreign establishment may be returned
to normal monitoring procedures when!

(i) Ten consecutively presented lots of
cured pork product from that
establishment have been sampled as
provided in paragraph (c)(1) of this
section and the average of each set of
five sample units representing cach lot
have been found to be equal to or
greater than the required minimum PFF
percentage; and

(ii) The PFF percentage of each
sample unit (50 in all) is above the
Absolute Minimum PFF Percentage.

{3) If a country is subject to rotention

- procedures under this section, the

country shall be returned to normat
monitoring procedures when:

(i) Twenty-five consecutively
presented lots of cured pork product
have been sampled as required in
paragraph (c)(1) of this section and the

.average of each set of five sample units

representing each lot have been found to
be equal to or greater than the required
minimum PFF percentage; and

(ii) The PFF percentage of each
sample unit (125 in all) is above the
Absolute Minimum PFF Percentage; and

{iii) Both of the PFF Standardized
Averages for 36 consecutive lots are in
the required percentage of the Normal
distribution; and

(iv) Both of the PFF Standardized
Averages for 100 consecutive lots are
zero or higher.

(d) Adulterated and Misbranded
Products. Products not meeting specified
PFF requirements, determined according
to procedures set forth in this section,
may be deemed adulterated under
section 1(m)(8) of the Act (21 U.S.C.
601(m)(8) and misbranded under section
1(n) of the Act (21 U.S.C. 601(n}).

- (e} Activities requiring additional
inspectional supervision such as
relabeling, shall be at the importer's
expense. In addition if the importer
wishes he may have samples analyzed
at an accredited laboratory at hig own
expense.

Done at Washington, DC, on Soptember 24,
1984.

Donald L. Houston,

-Administrator, Food Safety and Inspoction

Service.

FR Doc. £4-23616 Filed 10-5-84; 8:45 am]
BILLING CODE 3410-DM-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 84-CE-28-AD]
Airworthiness Directives; Gulfsiream

Aerospace Models 112, 112B, 112TC,
112TCA, 114, and 114A Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTtion: Notice of Proposed Rulemaking
(NPRM]).

SUMMARY: This Notice proposes to
adopta new Airworthiness Directive
(AD), applicable to Gulfstream
Aecrospace Corporation Models 112 and
114 Series airplanes. This AD avould
supersede existing AD 77-16-09 and
require modification of the front seat
base structure and relocation of the
shoulder strap anchor. Failure of the
front seat rollers and release of the sezts
has ocourred during some accident
impacts. This increases the possibility of
serious injury or fatality during

~. otherwise survivable accidents. The
modification will improve retention of
the seat on the track and occupant
restraint during an accident.

PATE: Comments must be received on or
‘before November 27, 1983,

ADDRESSES: Gulfstream Aerospace
Service Bulletins No. SB-112-70 and SB-
114-21 both dated September7, 1984,
applicable to this AD may be obtained
from Gulfstream Aerospace
Corporation, Wiley Post Airport, Post
Office Box 22500, Oklahoma City,
Oklahoma 73123 or the Rules Docket at
the address below.

Send comments on the proposal in
duplicate to Federal Aviation
Administration, Central Region, Office
of the Regional Counsel, Attention:
Rules Docket No. 84-CE-28-AD, Room
1558, 601 East 12th Street, Kansas City,
Missouri 64106. Comments may be
inspected at this location befween 8 am.
and 4 pm., Monday through Friday.
FOR FURTHER INFORMATION -CONTACT:
Tom Dragset, Airplane Certification
Branch, ASW-150, FAA, Southwest
Region, Post Ofice Box 1689, Fort Worth,
Texas 7610%; Telephone {817) 817-2075.
SUPFLEMENTARY INFORMATION: .

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
duplicate to the address specified
above. All communications received on

or before the closing date for comments
specified above will be considered by
the Administrator before toking cotion
on the proposed rule. The propssals
contained in this notice may be changed
in the light of comments received.
Comments are specifically invited on
the overall regulatory, economic,
environmental and energy acpects of the
proposed rule. All commerts scbltted
will be available both bzfcre ard citer
the closing date for comments 2 the
Rules Docket for examinaticn by
interesed persons. A report
summarizing each FAA public cortect
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Availahility of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemcking (NPRM)
by submitting a request to the Federal
Aviation Administration, Centrcl
Region, Office of the Regional Counsel,
Attention: Airworthiness Rules Docket
No. 84-CD-28-AD, Room 1538, €01 East
12th Street, Kansas City, Missouri 64018.

Discussion

To improve front seat retention during
hard landings or minor crash impacts
Rockwell International General
Avistion Division (the formerType
Certificate holder) redesigned the front
seat bases and incorporated the new
design in seats installed in subsequently
produced Models 112, 112TC and 114
airplanes. It also made available in
Rockwell Service Bulletirs No. 112-435A
and No. 114-6A both dated April 7, 1977,
instructions and parts for incorporation
of equivalent improvements on already
produced airplanes of these modeis. Tae
FAA made compliance with these
service bulletins on in-service airplanes
mandatory by AD 77-16-09, Amendment
39-3004 (42 FR 41105).

Since the issuance of AD 77-16-03 the
manufacturer and FAA determined that
on airplanes modified per this AD and
subsequently type certificated Models
112B, 112TCA and 114A sirpianes the
retention of front seats during impact
conditions should be improved to
increase passenger safety during
crashes or emergency landings.
Investigation of fouraccidents revealed
that in some cases the scat attachment
rollers failed and released the seat
which allowed the occupants to impact
the instrument panel. It is possible that
unexpected deflections were occurring
during impact which, in effect, increased
the load applied to the seat rollers by
spreading the fuselage, increasing the
bending moment on the rollers and
causing sufficient deformation to release
the seat from the seat track. To reduce

the possibility of this ccourrence,
Gulfstream Aerospace Corpzration {the
present Type Certificate holder) hzs
developed modifications to strengthen
the seat base structure in the mounting
arcz and relecate the shoulder hamzss
anchkor from the seat to the afrplare
cabinrozf. Thzce modifications will
improve seat retention to the 2¥rplane
cabin floor structure 2%d frencfer some
passerger restraiat loads developed
dixing impact from the sezt to the
airplone eabin stracture. The FAA
believes these medifeations will
improve the probability of Tront seat
passengerswrvival during some
accidents. Gulfstream Aerospace has
made porls and instructions for
accomplishing the gbove maodifications
available in Service Bulletins No. 112-70
applicable to Model 112 S=des afrplanes
and No. 114-21 epplicable to the Model
114 Series airplanes, both dated
September 7, 1934,

Since the condition described berein
is likely to exict or develop in other
Gulfstream Aerospzce Medels 112, 112B,
112TC, 112TCA, 114, ard 1141 airplanses
of the same design, the AD would
supersede AD 77-16-03 and require
medification of the front seats and
relozztion of the shoulder harness
attackment to the airplane structure in
accordance with-Gulistraam Aergzpace
Corporation Service Bulletins No. 112-70
or 114~-21 as applicable. ’

The FAA has determined there are
approximately 1,330 airplanes affected
by the proposed AD. The tost of
modifying the front seats and relocating
the shoulder harness ancherin
accordance with the proposed AD s
estimated to be 51,495 per airplane. The
tolal cost is estimated to be $2,078,050 10
the private sector. It would be cecesary
for a small entity to own more than two
of the affected airplanes toincura
significant cost of compliance with this
proposal and few if any small entities
affected by the proposal will own more
than one of the affected airplanes.

Therefore, I certify that this action (1)
is not a major rule under the provisions
of Executive Order 12291, (2)isnot a
significant rule under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979) and (3} if
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation has been prepared for this
action and has been placed in the public
docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
“ADDRESSES™.
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List of Subjects in 14 CFR Part 39

Air transportation, Aviation safety,
Aircraft, Safety.

“I'he'Proposed Amendment

Accordingly, the Federal Aviation
Administration proposes to amend
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13} by adding the
following new AD:

Gulfstream Aerospace (Rockwell): Applies to
Models 112 and 112B, (S/Ns 3 through
344 and 13000); Models 112TC and
112TCA (S/Ns 13001 through 13309); and
Models 114 and 114A (S/Ns 14000
through 1,4540) airplanes certificated in
any category.

Compliance: Required within 100 hours
time-in-service after the effective-date of this
AD, unless already accomplished.

To improve seat retention and passenger
restraint during crash landing or accident
impact, accomplish the following:

(a) Modify the front seat base and relocate
the front seat shoulder harness anchor in
accordance with Gulfstream Aerospace -
Service Bulletins No. 112-70 or No. 114-21
both dated September 7, 1984, as applicable.

(b) Airplanes may be flown in accordance
with FAR 21.197 to a location where this AD
may be accomplished.

(c) An equivalent method of compliance
with this AD may be used if approved by the
Manager, Airplane Certification Branch,
ASW-150, FAA Southwest Region, 4400 Blue
Mound Road, Fort Worth, Texas 76101;
Telephone (817) 877-2074.

This AD supersedes Ad 77-16-09,™
Amendment 39-3004. ’

(Secs. 313(a), 601 and 603 of the Federal
Aviation Act of 1958, as amended (49 U.S.C.
1354(a), 1421 and 1423); 49 U.S.C. 106(g) -
(Revised Pub. L. 97-449, January 12, 1983);
and § 11.85 of the Federal Aviation
Regulations (14 CFR 11.85))

Issued in Kansas City, Missouri, on
September 27, 1984,

Murray E. Smith,

Director, Central Region,

[FR Doc. 84-26553 Filed 10-5-84; 8:45 am])
BILLING CODE 4910-13-M

vott——
'

DEPARTMENT OF THE TREASURY -
Intgrnal Revenue Service

26 CFR Part 301
[LR~-280-82]

Modification of Interest Payments for
Certain Periods; Proposed Rulemaking

AGENCY: Internal Revenue Service,
Treasury. ,
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to the
accrual of interest on overpayments and
underpayments of tax. Changes to the

applicable tax law were made by the
Tax Equity and Fiscal Responsibility
Act of 1982 and the Tax Reform Act of
1984. The proposed regulations provide
guidance to taxpayers in determining
when interest accrues on
underpayments and overpayments of
tax.

DATE: Written comments and requests
for a public hearing must be delivered
by December 10, 1984. Except as
otherwise provided, the regulations are
proposed to apply to returns filed, and
interest accrued, after October 3, 1982,
and are proposed to be effective on
October 4, 1982. -

ADDRESS: Send comments and request
for a public hearing to: Commissioner of
Internal Revenue, Attention: CC:LR:T
(LR-280-82), Washington, D.C. 20224,
FOR FURTHER INFORMATION CONTACT:
Howard A. Balikov of the Legislation
and Regulations Division, Office of
Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue, NW.,
Washington, D.C. 20224 (Attention:
C(fI:LR:T) (202-566-3288), not a toll-free
call,

SUPPLEMENTARY INFORMATION: .

Background

This document contains proposed
amendments to the Regulations on
Procedure and Administration (26 CFR
Part 301) under sections 6601 and 6611 of

", the Internal Revenue Code of 1954.

These amendments are proposed to
conform the regulations to section 346 of
the Tax Equity and Fiscal Responsibility
Act of 1982 (96 Stat. 636) and section 714
(n) of the Tax Reform Act of 1984 (98
Stat. 963) and are to be issued under the
authority contained in section 7805 of
the Internal Revenue Code of 1954 (68A
Stat. 917; 26 U.S.C. 7805). .

In General

The proposed regulations provide
mles with respect to the period during
which interest acordes on
underpayments and overpayments of
tax under section 6601 and 6611. These
rules will not affect the determination of
when the statute of limitations begins to
run. In general, taxpayers must pay
interest at a rate established under
section 6621 on any amount of unpaid
tax during the period of time specified in
section 6601(a). Section 6601(d)
establishes the period during which
interest accrues on an underpayment of
tax that is reduced by a carryback of a
subsequent net operating loss, net
capital loss, or certain credits.
Taxpayers are entitled to interest at a
rate established under section 6621 on
overpayments of tax for the period of
time specified in section 6611.

Prior Law

Under prior section 6601(d), the
carryback of a net operating loss, net.
capital loss or certain credits to a year
in which there was an underpayment of
income tax reduced the underpayment,
for purposes of computing interest on
the underpayment, at the end of the
taxable year in which the carryback
arose.

Under prior section 6611, if an
overpayment of tax was credited
against other tax liability of the
taxpayer, interest was generally allowed
from the date of the overpayment (the
date of payment of the first amount
which, when added to previous
payments, is in excess of the tax
liability) to the due date of the amount
against which the credit was taken. If an
overpayment of tax was refunded to the
taxpayer, interest was generally allowed
from the date of the overpayment to a
date preceding the date of the refund
check by not more than 30 days. If,
however, an overpayment of income tax
was refunded within 45 days after the
due date (determined without any
extension of time) for filing a return (or,
in the case of a return filed after the last
date prescribed for filing, within 45 days
after the return is filed), no interest was
allowed on the payment, Furthermore,
prior section 6611(f) stated that if a
carryback of a net operating loss, net
capital loss, or certain credits, caused an
overpayment of income tax, the
overpayment arose at the close of the
taxable year irt which the loss or credit
arose.

TEFRA Amendments

The Tax Equity and Fiscal
Responsibility Act of 1982 (TEFRA)
amended section 6601(d) and section .
6611. Section 6601(d), as amended,
provides that the carryback of the losg
or credit does not reduce the
underpayment until the due date
(without extensions) of the return for the
taxable year in which the loss or credit
arose,

Under section 6611(b)(3), as amended,
if a return is filed after the due date
{including extensions), no interest
accrues on a credit or refund of an
overpayment of tax until the return is
filed. The return will not be treated as
filed until it is filed in processible form.
In addition, a return will not be treated
as filed under section 6611(e), for the
purpose of determining whether a refund
has been made within 45 days after
filing, until a return is filed in
processible form. See section 6611(1), A
return is filed in processible form if the

. return is filed on a permitted form and
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the return contains the taxpayer's name, public inspection and copying. A public  PART 301—AMENDED
address, and identification number, the  hearing will be held upon written . .
required signature, and sufficient request to the Commissioner by any Paragraph 1. Section 301.6501-1 is
information to permit the mathematical  person who has submitted written amended as follows:

verification of the tax liability shown on
the return. The proposed regulations
provide examples of what constitutes a
return filed in processible form.

Section 6611(f), as amended by
TEFRA, provides that the interest period
for refunds of overpayments of income
tax caused by a carryback of a net
operating loss, net capital loss, or
certain credits begins as of the due date.
(without extensions) of the return for the
taxable year in which the loss or credit
arises. Section 6611(f) further provides
that the 45-day interest-free refund
period of section 6611(e) is applied to
refunds of overpayments resulting from
a loss of credit carryback by treating the
overpayment of tax as having occurred
in the loss year and treating the return
for the loss year as not being filed until
the “claim” for the overpayment is filed.

As a result, no interest is allowed on an
overpayment resulting from a loss of
credit carryback if the overpayment is
refunded within 45-days of the later of
the filing date for the loss year, or the
date the claim is filed. Section
6611(f)(3)(B)(i)(IT) in essence treats the
claim as the return for purposes of the
-45-day interest-free refund period under
-section 6611(c). The processible-form
requirements of section 6611(i),
therefore, apply to the claim for
overpayment. Both the claim and the
return must be in processible form. In
addition, the proposed regulations treat
a-claim for a tentative carryback
adjustment as a “claim” for purposes of
section 6611(f){3)(B)(i).

Section 6611(f)(3)(C), as amended by
the Tax Reform Act of 1984, provides
that if an application for a tentative
carryback adjustment is filed after a
claim for refund, the claim is treated as
if it were filed on the date the

" application for a tentative carryback
adjustment was filed. The effective date
for the change made by the Tax Reform
Act of 1984 is the same as the effective
date for the changes made by TEFRA.

This regulation provides examples
illustrating the determination of the
interest period for: (1) Interest accruing
before and after October 3, 1982; and (2)
returns and claims for refund filed
before and after October 3, 1982.

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably eight copies) to
the Commissioner of Internal Revenue.
All comments will be available for

comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

The collection of information
requirements contained in this notice of
proposed rulemaking have been
submitted to the Office of Management
and Budget (OMB) for review under
section 3504(h) of the Paperwork
Reduction Act. Comments on these
requirements should be sent to the
Office of Information and Regulatory
Affairs of OMB, Attention: Desk Officer
for Internal Revenue Service, New
Executive Office Building, Washington,
D.C. 20503. The Internal Revenue
Service requests that persons submitting
comments on these requirements to
OMB also send copies of these
comments to the Service.

Special Analysis

The Commissioner of Internal
Revenue has determined that this
proposed rule is not a major rule as
defined in Execptive Order 12291.
Accordingly, a Regulatory Impact
Analysis is not required. The Internal
Revenue Service has concluded that
although this document is a notice of
proposed rulemaking that solicits public
comment, the regulations proposed
herein are interpretative and the notice
and public procedure requirements of 5
U.S.C. 553 do not apply. Accordingly, no
Regulatory Flexibility Analysis is
required for this rule.

Drafting Information

The principal author of these
regulations is Howard A. Balikov of the
Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulations, both on matters of
substance and style.

List of Subjects in 26 CFR Part 301

Administrative practice and
procedure, Bankruptcy, Courts, Crime,
Employment taxes, Estate taxes, Excise
taxes, Gift taxes, Income taxes,
Investigations, Law enforcement,
Penalties, Pensions, Statistics, Taxes,
Disclosure of information, Filing
requirements.

Proposed Amendments to the
Regulations

The proposed amendments to 26 CFR
Part 301 are as follows:

1. Paragraph (d) is revised to read as
set forth below.

2, Paragraphs (e)(1) and (e)(3) are
revised to read as set forth below.

3. New Paragraphs (e)(4) and (e}(a] are
added as set forth below.

§301.6601-1 Intereston underpayments.

. - ] - »

(d) Suspension of interest; waiver of
restrictions on assessment. In the case
of a deficiency determined by a district
director (or an assistant regional
commissioner, appellate) with respect to
any income, estate, gift tax, or excise
tax imposed by chapters 41, 42, 43, 44,
and 45, if the taxpayer files with such
internal revenue officer an agreement
waiving th restrictions on assessment of
such deficiency, and if notice and.
demand for payment of such deficiency
is not made within 30 days after the
filing of such waiver, no interest shall be
imposed on the deficiency for the pericd
beginning immediately after such 30th
day and ending on the date natice and
demand is made. In the case of an
agreement with respect to a protion of
the deficiency, the rules as set forth in
this paragraph are applicable only to
that portion of the deficiency to which
the agreement relates.

(e) Income tax reduced by a
carryback. (1)(i) The carryback of a net
operating lass, net capital loss, or a
credit carryback as defined by
§ 301.6611-1 (f}(1) shall not affect the
computation of interest on any income
tax for the period commencing with the
last day prescribed for the payment of
such tax and ending with the filing date,
as defined in paragraph (e)(4) of this
section, for the taxable year in which
the loss or credit arises. For example, if
the carryback of a net operating loss, a
net capital loss,.or a credit carryback to

“a prior taxable period eliminates or

reduces a deficiency in income tex for
that period, the full amount of the
deficiency will bear interest at the
annual rate established under section
6521 from the last date prescribed for
payment of such tax until the filinz date
for the taxable year in which the loss or
credit arose. Interest will continue to run
beyond such filing date on any portion
of the deficiency which is not eliminated
by the carryback. With respect to any
portion of a credit carryback from a
taxable year attributable to a net
operating loss carryback, a capital loss
carryback or other credit carryback
from a subsequent taxable year, such
credit carryback shall not affect the
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computation of interest on any income (5) Section 301.6601-1(e) (1), (3) and (2) Delinquent installment. If the
tax for the period commencing with the {4) apply to interest accruing after taxpayer is delinquent in payment of an
last day prescribed for the payment of October 3, 1982. See 28 CFR 301.6601- installment of tax and a notice and .
such tax and ending with the filing date  1(e) (revised as of April 1, 1982) forrules  demand has been issued for the
for such subsequent taxable year. applicable to interest accruing before payment of the delinquent installment
(ii) The provisions of paragraph October 4, 1982. and the remaining installments, the due
(e)(1){) of this section are illustrated by par. 2, Section 301.6611-1 js revised to - 9ate of each remaining installmont shall
the following examples. read as follows: . :lhen b% the date of such notice and
\ . emand. J
yeff‘t];’f;fyﬁ% g;rf:,:ggﬁznyg;isaggfgﬁgr §301.6611-1 Interest on overpayments. (C) Tax or installment not yet due. I a
1981, L reported no income tax liability. For (a) General rule. Except as otherwise ~ taxpayer agrees to the crediting of an
1982, L has an underpayment of income tax of  provided, interest shall be allowed on -  Overpayment against tax or an
$500. In 1983, L has a net operating loss which  any overpayment of any tax at the installment of tax and the schedule of
L carries back to 1982, reducing the annual rate established under section allowance is signed prior to the date on
underpayment to $200. For purposes of 6621 from the date of overpayment of which such tax or installment would
c‘f“_np“tmg-the interest on the “nd};'fpaymem the tax. i otherwise become due, then the due
&;’gg‘é’;ﬁ;;ixnfg;gl %fﬁﬁfitsf‘;gag?cme on (b) Date of overpayment. (1) In T g}?t% of such t;x:f ;)Ir insltlallr}rlxe(r;ltll shall be
Beginning on March 16, 1984, interest on the general. Excgpt as provided in section he date on which such schedule is
, 1982 income tax underpayment will accrue on ~ 6401(a), relating to assessment and signed. ,
only $200. . collection affer the expiration of the (D} Assessed interest. In the case of a
Example (2). Corporation R is a calendar applicable period of limitation, there can ~ credit against assessed interest, the due
year taxpayer. For taxable years 1880, 1981 be no overpayment of tax until the - date is the date of the assessment of
and 1982, R reported no income tax liability.  entire tax liability has been satisfied. such interest, .
For 1983, R had a net operating loss which Therefore, the dates of overpayment of (E) Additional amount, addition to the
;’&‘:‘d not be carried forward to 1984 because any tax are the date of payment of the tax, or assessable penalty. In the case of
ad reported no income tax liability for s . di s d
1984. As an result of a audit conducted on R irst amount which (when added to a credit against an amount'qssease a8
in 1985, a $500 deficiency is assessed on R for , Previous payments) is in excess of the an additional amount, addition to the
taxable year 1982, R applied the 1933 . tax liability (including any interest, tax, or assessable penalty, the due date
operating loss to the $500 assessed addition to the tax, or additional . is the date of the assessment.
deficiency, thus reducing the deficiency to amount} and the dates of payment of all (F) Estimated income tax for
$200. Interest begins accruing on the $500 amounts subsequently paid with respect  succeeding year. If the taxpayer elects
deficiency on March 15, 1983. Beginning on to such tax liability. For rules relatingto  to have all or part of the overpayment
March 18, 1984, interest on the 1982 the determination of the date of shown by his return applied to his
?em'e:‘cy w:ll docrue °n*°nly $200. payment in the case of an advance estimated tax for his succeeding taxable
i - payment of tax, a payment of estimated  year, no interest shall be allowed on
(3) Where there has been an +  tax, and a credit for income tax such portion of the overpayment
allowance of an overpayment withholding, see paragraph {d) of this credited and such amount shall be
attributable to a net operating loss section. applied as a payment on account of the
carfyback, a capital loss carryback or a (2) Period for which interest is estimated fax for such year or the
. credit carryback as defined by allowable in the case of credits of installments thereof,
§ 301.6611~1(f)(1) and all or part of such *  overpayment—(i) General rule. IKf an (3) Period for which interest is
allowance is later determined to be overpayment of tax is credited, interest  allowable in the case of refunds of
excessive, interest shall be computed on  ghall be allowed from the date 6f overpayment. If an overpayment of tax
the excessive amount from the filing overpayment to the due date (as is refunded, interest shall be allowed
date for the year in which the net *  determined under paragraph (b)(2)(ii) of  from the date of the overpayment to a
operating loss, net capital loss, or credit  this section) of the amount against date determined by the district director
arose until the date on which the which such overpayment is credited. See  or the director of the regional service
repayment of such excessive amountis  paragraph (b)(4) of this section for late  center, which shall be not more than 30
received. Where there has been an returns. days prior to the date of the refund
allowance of an overpayment with (ii) Determination of due date. (A) In  check. The acceptance of a refund check
respect to any portion of a credit ~  general. The terth “due date”, as usedin  shall not deprive the taxpayer of the
carryback from a taxable year this section, means the last day fixed by  right to make a claim for any additional
attributable to a net operating loss law or regulations for the payment of the overpayment and interest thereon,
carryback or a capital loss carryback tax (determined without regard to any provided the claim is made within the
from a subsequent taxable year and all  extension of time), and not the date on ~ applicable period of limitation.
or part of such allowance is later which the district director or the director However, if a taxpayer does not accept
determined to be excessive, interest of the regional service center makes a refund check, no additional interest on
shall be computed on the excessive demand for the payment of the tax. the amount of the overpayment included
amount from the filing date for such Therefore, the due date of a tax is the in such check shall be allowed. See
subsequent taxable year until the date date fixed for the payment of the tax or  paragraph (b)(4) of this section for late
on which the repayment of such the several installments thereof. returns.
excessive amount is received, (B) Tax payable in installments. (1) In (4) Late returns. For the purpose of
(4) For purposes of paragraph (e) of general. In the case of a credit againsta + paragraphs (b)(2), (b)(3) and (f) of this
this section, the term “filing date” means tax, where the taxpayer had properly section, if, after October 38, 1982, a return
the last day fixed by law or regulation elected to pay the tax in installments, is filed after the last date prescribed for
for filing the return of income tax for the  the due date is the date prescribed for filing such return (including any

taxable year (determined without regard  the payment of the installment against extension of time for filing the return),
to any extension of time). which the credit is applied. no interest shall be allowed or paid for
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any day before the date on which the
return is filed. A return will not be
treated as filed until it is filed in
processible form. For rules relating to.
the processible form requirement, see
paragraph (h)(1) of this section.

(c) Examples. The provisions of
paragraph (b} of this section may be
jllustrated by the following examples:

Example (1). Corporation X files an income
tax return on March 15, 1955, for the calendar
year 1954 disclosing a tax liability of $1,000
and elects to pay the tax in installments.
Subsequent to payment of the final
installment, the correct tax liability is

determined to be $300.
Tax bty
A d 2 $1,0600
Correct Fabifity 920
O 100
R Record of payments
Mar. 15, 1955, 500
June 15, 1955, 500

Since the correct liability in this case is
$900, the payment of $500 made on March 15,
1955, and $400 of the payment made on June
15, 1955, are applied in satisfaction of the tax
liability. The balance of the payment made
on June 15, 1955 ($100) constitutes the amount
of the overpayment, and the date on which
such payment was made would be the date of
the overpayment from which interest would
" be computed.

Example (2). Corporation Y files an income
tax return for the calendar year 1954 on
March 15, 1955, disclosing a tax liability of
$50,000, and elects to pay the tax in
installments. On October 15, 1956, a
deficiency in the amount of $10,000 is
assessed and is paid in equal amounts on
November 15 and November 26, 1956. On
April 15, 1957, it is determined that the
correct tax liability of the taxpayer for 1951 is
only $35,000.

. Tax fablty
Original $50,600
Deficiency 10,000
Total d. 60,000
Cormect fiability 35,000
[o; 25,000
Record of payments
Mar. 15, 1855 25,000
June 15, 1955 25,000
Nov. 15, 1956 5,000
Nov. 26, 1856, 5,000

Since the correct liability in this case is
$35,000, the entire payment of $25,000 made *
on March 15, 1955, and $10,000 of the
payment made on June 15, 1955,are applied in
satisfaction of the tax liability. The balance
of the payment made on June 15, 1955
($15,000), plus the amounts paid on November
15 ($5,000), and November 26, 1956 ($5,000),
constitute the amount of the overpayment.
The dates of the overpayments from which
nterest would be computed are as follows:

A:rﬁ.m
Bao cverpay-

ot
Jurg 15, 1855 $15629
Nov. 15, 1856 80D
Nov. 26, 1855 8£20

The amount of any interest paid with
respect to the deficiency of $10,000 is also an
overpayment.

Example (3). Corporation Z failed to filc a
timely income tax return for the calendar
year 1982, Z filed the 1232 return on
November 20, 1983, disclosing a tax liability
of $50,600 which was paid in full on March
15,1983. on October 15, 1824, a deficiency in
the amount of $10,000 is assessed and is paid
on November 15, 1684. On April 15, 1835, it is
determined that the correct tax liability of the
taxpayer for 1332 is only $35,000.

Tex L2bly
Original ass: aull $50600
Defcierey t 108030
Total asscesed $£0.039
Cemrect Lab iy 35509
O.MA‘QP‘*;!’IFQ $25 059
Rocord of gsyrenis
Aarch 15, 1883 §0679
Nov. 15, 1584 10822

Since the correct liability in this cace is
$35,000, only $35,000 of the $30,000 payment
made on March 15, 1983 is applicd in
satisfaction of the tax liability. The balance
of the payment made on March 15, 1833
(15,000), plus the amount paid on November
15, 1984 (10,050), conslitute the amount of the
overpayment. The dates of the overpayment
from which interest would be computed are
as follows:

Am;m
. [}
Dale ooy
falizse
Nov. 20, 1833 $15.020
Nov. 15, 1824 10040

The amount of any interest paid with
respect to the deficiency of $10,600 Is also an
overpayment.

(d) Advance payment of tax, payment
of estimated tax, and credit for income
tax withholding. In the case of an
advance payment of tax, a payment of
estimated income tax, or a credit for
income tax withholding, the provisions
of section 6513 {except the provisions of
subsection (c) thereof), applicable in
determining the date of payment of tax
for purposes of the period of limitations
on credit-or refund, shall apply in
determing the date of overpayment for
purposes of computing interest thereon.

{e) Refund of overpayment within 45
days after return is filed. No interest
shall be allowed on any overpayment of
tax imposed by subtitle A of the Code if
such overpayment is refunded-

(1) In the case of a return filed on or
before the last date prescribed for filing *
the return of such tax (determined .
without regard to any extension of timer
for filing such return), within 45 days
after such last date, or

{2) After December 17, 1936, in the
case of a return filed after the last day
prescribed for filing the return, within 45
days after the date on which the return
is filed.

For the purpose of this paragraph (e},
a return filed after October 3, 1982, will
not be considered filed until it is filed in
processible form, {(as determined under
paragraph (h){1) of this section).

() Refund of income tax caused by
carrybacks—(l) In general. If any
overpayment of tax imposed by subtitle
A of the Code results from the carryback
of a net operating loss, a net capital loss,
or a credit carryback, such
overpayment, for purposes of this
section, shall be deemed not to have
been made prior to the filing date for the
taxable year in which the loss or credit
arises, or, with respect to any portion of
a credit carryback from a taxable year
attributable to a net operating loss
carryback, a capital loss carryback, or
other credit carryback from a
subsequent taxable year, such
overpayment shall be deemed not to
have been made prior to the filing date
for such subsequent taxable year.

The term “credit carryback™ means
any investment credit carryback, work
incentive program credit carryback, new
employee credit carryback, research
credit carryback, or employee stock
ownership credit carryback. The term
“filing date" means the last day fixed by
law or regulation for filing the return of
tax imposed by subtitle A for the
taxable year (determined without regard
to any extension of time).

(2) Special rules for carrybacks—{i} In
general. An overpayment of tax
described in paragraph (f) (1) of this
section is treated as an overpayment for
the loss year (as defined in paragraph
(F)(2)(ii} of this section). In applying
sections 6611(e) and 6611(f)(3)(B), and
solely for purposes of those sections, the
following rules apply:

(A) No interest is payable if the
overpayment for the loss year is
refunded within 45 days after the later
of the filing of the claim for refund of the
overpayment or the filing date of the
return of tax imposed by subtitle A for
that year. For this purpose, if an
application for tentative carryback
adjustment (an application under
section 6411(a)) with respecttoa
particular overpayment is filed after the
filing of a claim for refund for the
overpayment, the claim for refund is
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treated as filed on the date the -
application for tentative carryback
adjustment is filed;

(B) A claim for refund of the
overpayment will not be treated as filed
unless it is filed in processible form (as
described in paragraph (h){1) of this
section);’ )

(C) The term “claim” includes claim
for credit or refund (e.g., an amended
tax return (the Form 1040X or Form
1120X for individuals or corporations,
respectively)) and an application for a
tentative carryback adjustment; and

(D) The filing date of the return of tax
imposed by subtitle A may not be earlier
than the last date prescribed for filing
such return {determined without
extensions).

(ii) Loss year. The term “loss year”
means— ]

{A) In the case of a carryback of a net
operating loss or net capital loss, the
taxable year in which such loss arises;

(B) In the case of a credit carryback
(as defined by paragraph (f)(1) of this
section), the taxable year in which such
credit carryback arises; and :

(C) In the case of any portion of a
credit carryback from a taxable year to
which a net operating loss, a net capital
loss, or any other credit carryback was
carried from a subsequent taxable year,
the subsequent taxable year.

(iii) Cross references. See section
6611(i) which treats the return of tax
imposed by subtitle A for the loss year
as not filed for purposes of section
6611(e) unless it is filed in processible
form. Also see section 6611(b)(3) and
paragraph {b)(4) of this section for rules
that apply to late returns.

(iv) Effective date. Section 301.6611~
1(f) applies to interest accruing after
October 3, 1982. See 26 CFR 301.6611~
1(f) (revised as of April 1, 1982) for rules
applicable to interest accruing before
October 4, 1982,

(v) Examples: The provisions of this
section may be illustrated by the
following examples: .

Example (1). Corporation Q is a calendar
year taxpayer. For taxable years 1978, 1979,
and 1980, net capital gains were reported.
However, for 1981 Q had a net capital loss
which Q could carry back to 1978, resulting in
an overpayment for that year. Q properly
filed the 1981 tax return on March 15, 1982. Q
properly filed the claim for refund of the
overpayment resulting from the carryback on
November 15, 1982,

(a) If the refund is made within 45 days
after filing the claim then interest will accrue
between January 1, 1982 and October 3, 1982

(b) If the refund is made more than 45 days
after filing the claim then interest will accrue
from January 1, 1982. i

Example (2). Corporation R reports income
on a fiscal year ending August 31. For taxable
years ending August 31, 1979, 1980, and 1981,

net capital gains were reported. However, for
the taxable year ending August 31, 1962, R -
had a net capital loss which R could carry
back to 1979, resulting in an overpayment for
that year. R properly filed the 1982 tax return
on October 15, 1982. R properly filed the
claim for refund of the ovefpayment on
November 10, 1982.

(a) If the refund is made within 45 days
after November 15, 1982, then interest will
accrue from September 1, 1982 until October
3, 1982.

(b) If the refund is made more than 45 days
after November 15, 1982, then interst will
accrue from September 1, 1982 until October

.3, 1982 and from November 15, 1982.

Example (3). Corporation S is a calendar
year taxpayer. For taxable years 1979, 1980,
and 1981, net capital gains were reported.
However, for 1982, S had a net capital loss
which S could carry back to 1979, resulting in
an overpayment for that year. S properly filed
the 1982 tax return on February 4, 1983, S °
properly filed the claim for refund of the
overpayment on February 15, 1983.

(a) If the refund is made within 45 days
after March 15, 1983, then no interest will
accrue on the overpayment.

(b) If the refund is made after 45 days of
March 15, 1983, then interest will accrue from
March 15, 1983.-

Exaniple (4). Corporation Y is a calendar
year taxpayer. For taxable years 1979, 1980,
and 1981, net capital gains were reported.
However, for 1982, Y had a net capital loss
which Y could carry back to 1979, resulting in
an overpayment for that year. Y properly
filed the 1982 tax return on March 1, 1983. Y
properly filed the claim for refund of the
overpayment on May 15, 1983.

(a) If the refund is made within 45 days
after May 15, 1983, then no interest will
accrue on the overpayment.

(b) If the refund is made more than 45 days
after May 15, 1983, then interest will accrue
from March 15, 1983.

Example (5). Corporation Z is a calendar
year taxpayer. For taxable years 1979, 1980,
and 1981, net capital gains were reported.
However, for 1982, Z had a net capital loss
which Z could carry back to 1979, resulting in
an overpayment for that year. Z filed the 1982
tax return late, on November 1, 1983. Z
properly filed the claim for refund for
overpayment on November 15, 1983.

(a) If the refund is made within 45 days
after November 14, 1983, then no interest will
accrue on the overpayment.

(b) If the refund is made more than 45 days
after November 15, 1983, then interest will
accrue from November 1, 1984.

(g) Refund of income tax caused by
carryback of foreign taxes (1) In
General. For purposes of paragraph (a)
of this section, any overpayment of tax
resulting from a carryback of tax paid or
accrued to foreign countries or
possessions of the United States shall be
deemed not to have been paid or
accrued before the filing date (as
defined in section 6611(f)(3)) for the
taxable year under subtitle F of the .
Code in which such taxes were in fact
paid or accrued. 1

(2) Effective date. Section 301.6611-
1(g) applies to interest accruing after
October 3, 1982, See 26 CFR 301.6611~
1(g) (revised as of April 1, 1982) for rules
applicable to interest accruing before
October 4, 1982,

(h) Processible form—(1)T3 In general.
A return is in processible for if—

(i) The return is filed on a form
permitted under the Code or regulations
{see paragraph (h)(2) of this section),
and

(ii) The return contains the required
information described in paragraph
(h)(3) of this section

(2) Return on permitted form;
components of return. In applying
paragraph (h)(1)(i) of this section, the
term “return” includes all components of
the return. A component of the return is
a required attachment, supporting
document, or schedule required by the
return, whether or not the information
from the document or schedule appoars
on the return itself. Supporting )
documents and schedules include, for
example, Form W-2, relating to wages;
Schedule D. relating to capital gain or
loss; Form 3903, relating to moving
expenses; Schedule G, relating to
income averaging, Form 3468, relating to
investment credit; and Form 4625,
relating to minimum fax. The term “form
permitted under the Code or
régulations” includes a substitute form,
schedule, or chart containing the same
general provisions as the proper form, so
long as the taxpayer complies with all
revenue procedures relating to
substitute forms in effect at that time.

(3) Information required. The return
must contain—(i) The taxpayer’s name,

.address, identifying number, and

authorized signature, and

(ii) Sufficient required information on
the return and its components (as
defined in paragraph (h)(2) of thig
section) to permit the mathematioal
verification of the tax liability as shown
on the return.

However, the information required by
subdivisions(i) and (ii) is required in the
case of a component of the return
(within the meaning of paragraph (h)(2)
of this section) only to the extent
required by that component.

(4) Examples. The provisions of
paragraph (h) of this section may be
illustrated by the following examples:

Example (1). A, an individual calendar year
taxpayer, filed A’s 1882 tax return on the due
date, April 15, 1983. The return was properly
completed except for A's failure to include
schedule D, relating to capital gains or losses,
with the filed return. On June 17, 1983, A's
schedule D was filed, Because A did not file
schedule D until June 17, 1983, there was
insufficient information to mathematically

<
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*  verify the tax liability. Therefore, A's return
is treated as filed on June 17, 1983 for
purposes of section 6611 (b)(3) and (e).
- (2) Example (2). B, an individual calendar
year taxpayer, filed B's 1982 tax return on the
due date, April 15, 1983. The return was
completed properly except for B's
mathematical error in totaling B's sources of
income resulting in an incorrect computation
of liability. The error was discovered, and on
July 24, 1983, B paid the additional tax. There
~ was sufficient information filed with the
return to compute the proper tax liability.
therefore, the return is treated as filed on
April 15,1983.

Example (3). Corporation X, a calendar
year taxpayer, filed its 1982 tax return on the
due date, March 15, 1983. The return was
properly completed except that X did not use
schedule A for cost of goods sold. However, ~
X did include with the filed return its own
schedule of cost of goods sold drafted on a
substitute form and containing provisions
identical with schedule A as required by the
revenue procedures relating to substitute
forms in effect at the time. Therefore, the
return will be treated as filed on March 15,
1983.

- Example (4). C, an individual calendar year
taxpayer, filed C's 1982 tax return on the due
date, April 15, 1983. The return was properly
completed except for C's failure to include
Schedule A, relating to itemized deductions,
with the filed return. Because C's 1040 return
reflects C's choice to utilize Schedule A, and
C failed to file Schedule A, there was
insufficient information for mathematically
verifying the tax lability. Therefore, for

. purposes of section 6611(b)(3) and (e), C's
return is not treated as filed. The return will
be treated as filed when either Schedule A is
filed or an amended return, reflecting C's
election not to itemize, is filed.

(5) Application. The requirements of
'section 6611(i) and this paragraph (h),
relating to the processible form
requirement, apply to sections
6611(b)(3), relating to late returns,

* 6611(e), relating to income tax refund
within 45 days of a return, and 6611(h),
relating to the windfall profit tax. See
alsp, paragraph (f)(2)(i)(B) of this section
(relating to interest on overpayments
relating to certain carrybacks).

Roscoe L. Egger, Jr.,

Commissioner of Internal Revenue.

[FR Doc. £4-2£536 Filed 10-84; 8:45 2m)

BILLING CODE 4830-01-M

26 CFR Part 1
[LR-63-84]

Energy Investment Credit for Leased
Qualified Intercity Buses; Public
Hearing on Proposed Regulations

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of public Learing on
proposed regulations. .

SUMMARY: This document provides
notice of a public hearing on proposed
regulations relating to the energzy
investment credit for qualified intercity
buses.

DATES: The public hearing will be held
on Wednesday, January 8, 1985,
beginning at 10:00 a.m. Outlines of oral
comments must be delivered or mailed
by Friday, December 28, 1984.

ADDRESS: The public hearing will ke
held in the LR.S. Auditorium, Seventh
Floor, 7400 Corridor, Internal Revenue
Building, 1111 Constitution Avenue,
N.W., Washington, D.C. The requests to
speak and cutlines of oral comments
should be submitted to the
Commissioner of Internal Revenue,
ATTN: CC:LR:T (LR-69-84),
Washington, D.C. 20224.

FOR FURTHER INFORMATION CONTACT:
B. Faye Easley of the Legislation and

- Regulations Division, Office of Chief

Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224, telephone 202-566-3935 (not
a toll-free call),

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is the
proposed regulations under section 48 (1)
(16) of the Internal Revenue Code of
1954, The proposed regulations appear
in this issue of the Federal Register (see
FR Doc. 84-26658).

The rules of § 601.601(a)(3) of the
“Statement of Procedural Rules (28 CFR
Part 601) shall apply with respect to the
public hearing. Person who have
submitted written comments within the
time pregcribed in the notice of
proposed rulemaking and who also
desire to present oral comments at the
hearing on the proposed regulations
should submit, not later than Friday, -
December 28, 1984, an outline of the oral
commients to be presented at the hearing
and the time they wish to devote to each
subject.

Each speaker will be limited to 10
minutes for an oral presentation
exclusive of the time consumed by
questions from the panel for the
government and answers lo these
questions.

Because of controlled access
restrictions, attendees cannot be
admitted beyond the lobby of the
Internal Revenue Building until 9:45 a.m.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the speakers. Copies
of the agenda will be available free of
charge at the hearing.

By director of the Commissioner of Internal
Revenus.
George H. Jelly, )
Director, Legislation and Regulatiors
Division.
[FR Doz 84-22057 Fil2d 13-5-84 R4G 2]
EILLING CODE 4233-01-M

26 CFR Part 1
[LR-69-84]

Energy Investment Credit for Leased
Qualified Intercity Buses; Proposed
Rulemaking

AGENCY: Internal Revenue Servica,
Treasury.

AcTiON: Notice of proposed rulemaking.

SUMMARY: In the Rules and Regulations
portion of this issue of the Federal
Register, the Internal Revenue Service is
issuing a Treasury decision, adopting
final regulations relating to the energy
investment credit for gualified intercity
buses. This document contains a notice
of proposed rulemaking to amend the
regulations adopted by that Treasury
decision. The amendment would
determine the eligibility of a taxpayer
for the energy credit wheén a qualified
intercity bus is leased. This action is
necessary to provide the public with the
suidance needed to comply with the
law. A notice of a public hearing
concerning this proposed amendment
appears elsewhere in this issue of the
Federal Register.

DATES: The amendment to the
regulations is proposed to bz effective
for the period beginning on January 1,
1989, and ending December 31, 1985.
Written comments must be delivered or
mailed by December 10, 1934.~
ADDRESS: Send comments fo:
Commissioner of Internal Revenue,
Attention: CCLR:T (LR-69-84},
Washington, D.C. 20224.

FOR FURTHER INFORMATION CONTACT:
Michel A. Dazé of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal.Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224, Attention: CC:LR:T (202-566—
3458 (not a toll-free call).

SUPPLEMENTARY INFORMATION:
Background

This document contains a proposed
amendment to the Income Tax
Regulations (26 CFR 1.48-9{g)) under
section 48(1){16) of the Internal Revenue
Code of 1954, which have been adopted
by Treasury decision and published in
the Rules and Regulations partion of this
issue of the Federal Register. This
amendment is proposed to determine the
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eligibility of a taxpayer for the energy
credit when a qualified intercity bus has
been leased, and is to be issued under
the authority contained in Code sections
38(b) (76 Stat. 963, 26 U.S.C. 38(b)) and .
7805 (68A Stat. 917, 26 U.S.C. 7805).

Regulations relating to the energy
credit for qualified intercity buses were
published in proposed form in the
Federal Register on September 3, 1982
(47 FR 38918). Under those proposed
regulations, the energy credit is allowed
for a leased bus if the bus qualifies
according to its use by the lessee. If the
lessee, but not the lessor, was a
regulated common carrier, the lessor
could either take the credit itself or pass
it through to the lessee under section
48(d). -

A question has been raised
concerning the propriety of allowing
lessors to claim the energy credit when
section 48(1)(18) specifically requires
that the taxpayer obtaining the credit be
a common carrier that is regulated by
the Interstate Commerce Commission or

Executive Order 12291 and Regulatory
Flexibility Act -

The Commissioner of Internal
Revenue has determined that this
proposed rule is not a major rule as
defined in Executive Order 12291 and
that a Regulatory Impact Analysis is
therefore not required. Although this
document is a notice of proposed
rulemaking which solicits public
comment, the Internal Revenue Service
has concluded that the regulations
proposed herein are interpretative and
that the notice and public procedure
requirements of 5 U.S.C. 553 do not
apply. Accordingly, these proposed
regulations do not constitute regulations
subject to the Regulatory Flexibility Act
{5 U.5.C. Chapter 6).

Drafting Information

The principal author of the proposed
amendment to the regulations is Michel
A. Dazé of the Office of Chief Counsel,
Internal Revenue Service. However,
personnel from other offices of the
Internal Revenue Service and Treasury

an appropriate State agency. In addition, . Department participated in developing

. the taxpayer must be engaged in the
trade or business of furnishing intercity
passenger transportation or intercity -
charter service by bus. As defined in
section 48(1)(16)(B), a bus that qualifies
for the energy credit must be used by the
taxpayer in such trade or business. The
proposed amendment to § 1.48-9(q),
therefore, would allow only a common
carrier-lessee that uses a qualified bus
in its trade or business to claim the
energy credit if passed through to it
under section 48(d) by the lessor. The
proposed amendment would apply only
to leasing transactions entered into after
October 9, 1984, The allowance of the
energy credit to lessors of qualifying
buses for any period should not be
viewed as precedent for the allowance
of the energy credit to lessors of other
property when the statute requires that
the taxpayer eligible for the credit must
operate the qualifying property in a
particular trade or business of the
taxpayer.

Comments and Réquest for a Public
Hearing '

Before this proposed amendment is
adopted, consideration will be given to
any written comments that are
submitted (preferably eight copies) to
the Commissioner of Internal Revenue.
All comments will be available for
public inspection and copying. A public
hearing will be held on the date
announced in the notice of public
hearing appearing elsewhere in this
issue of the Federal Register.

the regulations, both on matters of
substance and style.

List of Subjects in 26 CFR Part 1

Income taxes, Tax Liability, Tax
Rates, Credits.

PART 1—[AMENDED]

Proposed Amendments to the
Regulations

The proposed amendment to 26 CFR
Part 1 is as follows:

Paragraph 1. Section 1.48-9(q)(8) is
amended by removing the language
“Leased buses. [Reserved)” and adding
instead new text as set forth below.

§ 1.48-9 Definition of energy property.
* * * * *

(q) Qualified intercity buses—* * *

(8} Leased buses. (i) A bus which is
leased is energy property only if it meets
the requirements of paragraph {q)(6) (i),
(ii), and (iii} of this section, the lessee is
an eligible taxpayer, and the bus meets
the predominant use test in the hands of
the lessee, If a leased bus in energy
property, the energy credit is available
only to the lessee unless paragraph
(q)(8)(ii) of this section applies. The
lessor must elect under section 48(d) for
the lessee to claim the energy credit,

(ii} If a leased bus is energy property
and, on or before October 9, 1984, the
lessor and lessee enter into a binding
contract under which the amount of the
lease payments cannot be modified, the.

. energy credit is available to the lessor

even if the lessor is not an eligible
taxpayer.

S

(iii) Notwithstanding § 1.47-2(b)(1)
{relating to the effect of a disposition by
the lessee on the credit claimed by the
lessor), if, by reason of a lease or the
termination of a lease, a bus is used in a
taxable year subsequent to the credit

- year by a person other than the one

whose increase in operating capacity
determined the amount of qualified
investment for the energy credit, a
disposition of the bus under § 1.47-

» 1(h)(2) results. However, if the energy

credit for a bus was earned in a taxable
year and a lease of the bus which
qualifies under section 168(f)(8) (safe-
harbor lease) is entered into in a
subsequent taxable year, the safe-
harbor lease is not a disposition of the
bus and the lessee under that lease is
treated as the lessee for purposes of this
paragraph (q)(8). For the requirement to
file an amended return if the energy
credit was allowed in a prior taxable
year, see § 5c.168(f)(8)-6(b)(2)(ii)
(Temporary Income Tax Regulations
under the Economic Recovery Tax Act
of 1981). For the rule for determining
whose operating capacity determines
qualified investment for the energy
credit, see paragraph (g)(9)(ii) of this
section. For the rule for leases to related
taxpayers, see paragraph (q)(10)(ii) of
this section.

Roscoe L. Egger, Jr,,

Commissioner of Internal Revenue,

[FR Doc. 84-28658 Filed 10-5-84; 8:45 am)

BILLING CODE 4830-01-M

VETERANS ADMINISTRATION
38 CFR Part 21

Veterans Education; Speclal
Restorative Training

AGENCY: Veterans Administration,
ACTION: Proposed regulations.

SUMMARY: These proposed regulations
are amended to make clear that only
eligible children may receive spacial
restorative training as provided by law,
The language currently used has caused
confusion as to what persons may be
eligible for these benefits.

DATE: Comments must the received on
or before November 8, 1984, It is
proposed to make these regulations
effective the date of final approval.
ADDRESSES: Send written comments to
the Administrator of Veterans' Affairs
(271A), Veterans Administration, 810 -
Vermont Avenue, NW,, Washington, DC
20420. All written comments received
will be available for public inspection at
this address only between the hours of 8
a.m. and 4:30 p.m., Monday through
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Friday (except holidays} until November List of Subjects in 38 CFR Part 21 POSTAL SERVICE
19, 1984. Anyone visiting Veterans osl . R
Administration Central Office in prgg‘:;gﬂ?&gg‘:fﬁgfg&g&g?m 39 CFR Part 10
‘Washington, DCfor th . M "
in:;ecﬁﬁ? :nggf ﬁfeseec%ﬁ:,fg i;,iu education, Reporting and recordkeeping  Proposed Express Mail Internationa!
be received by the Central Office requirements, Schgols. Vetex:ans, Service To Venezuela
Veterans Services Unit in room 132 Vocational education, Vocational .
Vst A Sd st m:vill ; . rehabilitation. - AGENCY: Postal Service.

isitors to eld stations e ACTION: Proposed rule.

informed that the records are available
for inspection only in Central office and
will be furnished the address and room
number.

FOR FURTHER INFCRMATICN CONTACT:
June C. Schaeffer (225), Assistant
Director for Policy and Program
Administration, Education Service,
Department of Veterans Benefits,
Veterans Administration, 810 Vermont
Avenue, NW., Washington, DC 20420.
(202-389-2092).

SUPPLEMENTARY IKFORMATION: Sections
21.3330 and 21.3332, Title 38, Code of
Federal Regulations, are amended to
make clear that only eligible children
may receive special restorative training.

" The VA (Veterans Administration)
has determined that these proposed
regulations are not a major rule as that
term is defined by Executive Order
12291, entitled “Federal Regulation.”
The annual effect on the economy will
be less than $100 million. The proposal
- will not result in any major increases in
costs or prices for anyone. It will have
no significant adverse effects on
competition, employment, investment,
prodictivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

The Administrator of Veterans'
Affairs hereby certifies that these
proposed regulations, if promulgated,
will not have a significant economic
impact on a substantial number of small
entities as they are defined in the

Regulatory Flexibility Act (RFA), 5
U.S.C. 601-612, Pursuant to 5 U.S.C.
605(b), these proposed regulations,
therefore, are exempt from the initial
and final regulatory flexibility analyses
requirements of sections 603 and 604.

This certification can be made
because this proposal affects individual
benefit recipients. The proposal will
have no significant economic impact on
small entities, i.e., small businesses,
small private and nonprofit
organizations and small governmental
jurisdictions.

_ The Catalog of Federal Domestic
Assistance number for the program
affected by these proposed regulations
is 64.117.

Approved: September 13, 19C4.

By direction of the Administrator.
Everstt Alvarez, Jr.,
Deputy Administrator.

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

The Veterans Administration is
proposing to amend 38 CFR Part 21 as
set forth below:

1.In § 21.3330, paragraph (b) is
revised as follows:

§21.3330 Payments.

* * * - -

(b) The Veterans Administration will
pay special training allowance only for
the period of the eligible child's
approved enrollment as certified by the
vocational rehabilitation specialist. In

. no event, however, will the Veterans

Administration pay such allowance for
any period during which:

(1) The eligible child is not pursuing
the prescribed course of special
restorative training that has been
determined to be full-time training with
respect to his or her capabilities.

(2} An educational assistance
allowance is paid. (38 U.S.C. 1742)

* * * - L]

Section 21.3332 is revised to read as
follows:

§21.3332 Discontinuance dates.

The Veterans Administration will
discontinue special training allowance
as provided in this section on the
earliest date of the following:

{a) The ending date of the course.

{b) The ending date of the perind of
enrollment as certified by the vocational
rehabilitation specialist.

(c) The ending date of the period of
eligibility.

(d) The expiration of the eligible
child's entitlement.

(e) Date of interruption of course as
determine by the vocational
rehabilitation specialist under § 21.3305.

(f) Date of discontinuance under the
applicable provisions of § 21.4135. (38
U.S.C. 1743(b))

[FR Doc. 8422553 Filod 10-5-84: £:45 c)
BILLING CODE 8320-01-#

SUMMARY: Pursuant to an agreement
with the postal administration of
Venezuela, the Postal Service proposes
to being Express Mail International
Service with Venezuela at postage rates
indicated in the tables below. The
proposed services are scheduled to
begin on December 12, 1924.

DATE: Comments must be received on or
before November 8, 1934.

ADDRESSES: Writlen comments shonld
be directed to the General Manager,
Rate Development Division, Office of
Rates, Rates and Classification
Department, U.S. Postal Sarvice,
Washington, DC 20250-5350. Copies of
all written comments will be available
for public inspection and photocopying
between 8 a.mn. and 4 p.m., Monday
through Friday, in room 8620, 475
L‘Enfant Plaza West S.W., Washington,
DC 20260-5350.

FOR FURTHER INFORMATION CONTACT:
Leon W. Perlinn [202] 245—4414.
SUPPLEMENTARY INFORMATION: The
International Mail Manual is
incorporated by reference in the Code of
Federal Regulations, 39 CFR 10.1.
Additions to the manual concerning the
proposed new service including the rate
tables reproduced below, will be made
in due course. Accordingly, although 39
U.S.C. 407 does not require advance
notice and the opportunity for
submission of comments on
international service and the provisions
of the Administrative Procedure Act
regarding proposed rulemaking [5 U.S.C.
553] do not apply [39 U.S.C. 410{a)], the
Postal Service invites interested persons
to submit written data, views or
arguments concerning the proposed
Express Mail International Service to
Venezuela at the rates indicated in the
tables below.

List of Subjects in 39 CFR Part 10
Postal Service, Foreign relations.

VENEZUELA.—EXPRESS MAIL [NTERNATIONAL

SeRVICE
Cuzlsmdacgnod zenicats | Ondomand senica®* up o
wp o vj el ng— and mduding—

Pounds Rxa Peunds | Aza
1 $2760 |1 ' $13.00
2 20590|]2 y 21.50
3. 328D |3 2420
4 35701 4 27.70
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VENEZUELA.—EXPRESS MAIL INTERNATIONAL
SeRvICE—Continued

Custom designed service 1 2

On demand service ® up to
up to and including— . andincluding—
Pounds Rate Pounds Rate
3860 5. 30.60
41.50 | 6. 33.50
444017 36.40
4730 |8 39.20
50.20 | 8. 4240
53.10 | 10 cucreressseeessassonee e 45,10
56.00 48.00
58.20 50.90
61.80 53.80
64.70 ., 56.70
67.60 §9.60
70.50 62.50
7340 65.40
76.30 68.30
79.20 71.20
-82.10 74.10
85.00 77.00
87.90 79.50
90,80 82.80
93.70 85.70
§6.60 88.60
o] 89.50 81.50
.| 102.40 X
105.30
108.20
ER R (oI o JOm———— N [+ < X 1)
114.00 | 31 ccvcerceraresrreronne o] 106.00
116.80 | 32 coreersresssresssresssnsssnees| 10890
119.80 | 33 rmmisnsssrnssssssscsaseecn]  111.80
122.70 | B4 cvsmssisrcssnissennnenn] 11470,
125,60 | 35 .vveressssrssssssssssnsened 117,70
] 128,50 | 36 commeressmssssssssansssasneesd] 120.50
131,40 | 37 ecssrmennrssssssssseonannss]  123.40
wf 134.30 | 3B cccereesrmvssrnsssssivnsnsee]  126.30
137,20 | 39 wrcesrnsssrsssressssrensd 128.20
o] 140,10 | 40 coricercsioresnnnn] 132,10
| 143.00 | 41 oeneenene. esssesnssses] 135,00
o 145.80 | 42..rceinerressnnenn]  137.90
o] 14B.80 | 43 cuorimscssresnsnen 140.80
151,70 | 44 coueeeserssscennsnne]  143.70

! Rates in this table are applicable to each piece of
Intemational Custom Designed ress Mail shipped under a
Service Agreement providing for tender by the customer at a
des!lgnat Post Office. .

3 Pickup is available under a Service Agreement for an
edded charge of $5.60 for each &ckup stop, regardiess of
the number of pieces picked up. Domestic and Internationa!
Express Mail picked up together under the same Service
Agreement incurs only one pickup charge.

An appropriate amendment to 39 CFR
10.3 to reflect these changes will be
published when the final rule is adopted.
(39 U.S.C. 401, 404, 407)

W: Allen Sanders,

Associate General Counsel, Office of General
Law and Administration.

{FR Doc. 84-265604 Filed 10-5-84; 8:45 am]

- BILLING CODE 7710-12-M

L

ENVIRONMENTAL PROTECTION
_AGENCY

40 CFR Part 52 .

ApprO\;al and Promulgation of
Implementation Plans; Indiana

[A-5-FRL-2688-3]

AGENCY: U.S. Environmental Protection
Agency (EPA).
ACTION: Proposed rulemaking.

SUMMARY: EPA is proposing rulemaking
on revisions'to the Indiana State
Implementation Plan (SIP) for ozone and

 carbon monoxide (CO) for Clark, Floyd,

Lake, and Porter Counties. EPA
proposed on February 3, 1983 to

. disapprove the original revisions

submitted by Indiana for these areas (48
FR 5106). In response to this proposal,
Indiana submitted substantive change
and additions to their plan for these
areas. EPA is proposing these changes
and additions for public comment today.
DATE: Comments on these revisions and
on EPA’s proposed action must be
received by December 10, 1984.
ADDRESSES: Copies of these proposed
SIP revisions and technical analyses of
them are available at the following
addresses for review, (It is
recommended that you telephone Robert
B. Miller at (312) 886-6031 before visiting
the Region V office.)

U.S. Environmental Protection Agency,
Region V, Air and Radiation Branch,
230 South Dearborn Street, Chicago,
1llinois 60604

Indiana Air Pollution Control Division,
Indiana State Board of Health, 1330
West Michigan Street, Indianapolis,
Indiana 46206
Comments on this proposed rule

should be addressed to: Gary Gulezian,

Chief, Regulatory Analysis Section, Air

and Radiation Branch (5AR-26), U.S.

Environmental Protection Agency, 230

South Dearborn Street, Chicago Illinois

60604.

FOR FURTHER INFORMATION CONTACT:

Robert B. Miller,"Air and Radiation

Branch (5AR-26), Environmental

Protection Agency, Chicago, Illinois

60604, (312) 886-6031).

SUPPLEMENTARY INFORMATION: Under

section 107 of the Clean Air Act (CAA),

EPA designated certain areas in Indiana

as not attaning the National Ambient

Air Quality Standards (NAAQS) for

CO !and ozone.2See 40 CFR 81.315. For

these areas, Part D of the CAA requires

that the State revise its SIP to provide
for attaining the primary NAAQS by

December 31, 1982. However, an

extension until December 31, 1987 was

available if a state could demonstrate
that, despite the implementation of all
reasonably available control measures

(RACM], the 1982 attainment deadline

could not be met for ozone and/or CO.

1The primary NAAQS for CO is violated if, more
than once in a year, maximum monitored CO
concentrations exceed either: (1) The maximum
allowable eight-hour concentration of 10 milligrams
per cubic meter of air (mg.m 3, or (2) the maximum
allowable one hour concentration of 40 mg/m?3,

2The ozone NAAQS is violated when the
expected number of days per calendar year with
maximum hourly average concentrations above 0.12
parts per million (ppm) exceeds one (1.0). This
designation must be based on the most recent three
years of ozone data. For further details, see 40 CFR
Part 50, Appendix H.

States failing to demonstrate attainmont
by December 31, 1982 were required to
commit to implement a vehicle
inspection and maintenance (I/M)
program no later than December 31,
1982, and to submit a revised ozone/CO
SIP by July 1, 1982. The requirements for
an approvable SIP are described in a
"General Preamble” for Part D
rulemakings published at 44 FR 20372
(April 4, 1979), 44 FR 38583 (July 2, 1979),
44 FR 50371 (August 28, 1979), 44 FR
53761 (September 17, 1979), and 44 FR
67182 (November 23, 1979). Additional
guidance and the requirements for the
development and submittal of the “82
ozone and CO SIPs were given in the
January 22, 1981 Federal Register notico
(46 FR 7182).

Background of SIP Revision

The State of Indiana submitted,
among other items, its 1979 CO/ozone
nonattainment area SIP revisions for
Clark, Floyd, Lake, and Porter Counties
on June 26, 1979, with supplements on
May 19, 1980, September 24, 1980,
October 9, 1980, and October 15, 1980,
The June 26, 1979, submittal included a
request that EPA extend the attainmont
date for the ozone and CO standards in
these four counties until December 31,
1987. EPA approved or conditionally
approved the various parts of the '79
Part D plan for the four counties on
January 2, 1981 (46 FR 36), February 11, -
1982 (47 FR 6274), October 27, 1902 (47
FR 47552) and January 18, 1983 (48 FR
2124). .

Indiana submitted the draft 1962
revisions of its CO/ozone SIP to EPA on
September 2, 1982, This draft revision
was used as the basis for State and local
public hearings held on October 26-27,
1982, EPA reviewed the revisions and
prepared comments which incorporated
EPA'’s evaluation of the overall plan in
meeting the requirements of the CAA,
These comments were forwarded to
Indiana in a November 10, 1982, letter
from David Kee, Director of the EPA
Region V Air Management Division, to
Harry D. Williams, Technical Secretary
of the Indiana Air Pollution Control
Board, Additionally, EPA proposed on
February 3, 1983 (48 FR 5106) to
disapprove both the ozone and CO
plans because of substantive
deficiencies within them, In partial
response to this proposal, Indiana
submitted on December 2, 1983 the State
approved '82 ozone and CO plan
revisions. This submittal contained
significant changes from the original
draft plan, and, therefore, EPA is
reproposing action on those parts of the
submittal which differ significantly from
the original draft plan. Today’s proposal

(%]
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has separate portions concermng (1A
brief history of Indiana’s 1982 ozone SIP,
(2) the ozone attainment demonstration
in the Indiana portion of the greater
Louisville metropolitan area (Floyd and
Clark Counties), (3) the ozone
attainment demonstrations in the
Northwest Indiana portion of the greater
Chicago metropolitan area (Lake and
Porter Counties}, (4} the carbon
-monoxide plan for the designated
nonattainment area in Lake County, (5)
the I/M portions of the plans, which
encompass both pollutants and areas,
and (6) the transportation conirol
measures (TCM), which also
encompasses both pollutants and both
areas.

History of tﬂe Indiana “1982" Ozone SIP

Ozone is formed from the chemical
reaction of various precursors—
primarily reactive volatile organic
compounds (VOCs] and the omdes of
nitrogen. EPA requires the control of
VOC emissions in order to reduce ozone
concentrations.

Indiana’s ozone nonattainment areas
consist of Clark, Elkhart, Floyd, Lake,
Porter, and St. Joseph Counties. See 40
CFR 81.315 (1983) and 49 FR 13352 (April
4, 1984). Of these, extensions were only
requested for Clark and Floyd Counties,
which contain the Indiana portion of the
Louisville (Kentucky-Indiana) Urbanized
Area,® and Lake and Porter Counties,
which contain the Indiana portion of the
Chicago, Illinois-Northwestern Indiana
Urbanized Area.

Indiana’s September 2, 1982 draft '82
ozone SIP submittal addressed VOC
emission reductions for the four
extension counties through a mix of
controls on stationary and mobile
sources. It addressed attainment of the
NAAQS in the Louisville area and in
Northwest Indiana and Northeast
Hlinois, but not in Southeast Wisconsin.

- Finally, it included contingency
measures to be added to the SIP if
monitoring in Indiana shows the
standards are still being violated in
1685.

EPA proposed to disapprove the draft -

September 2, 1982 strategy on February
3, 1983 because: *

3Urbanized areas are defined by the Bureau of
the Census. They consist of a central city, or cities,
and surrounding closely settled territory.

4EPA proposed rulemaking on a drait regulation,
rather than wait for a final, because the State had
not met the July 1982 statutory deadline contained
in the Clean Air Act Amendments of 1977. EPA
believed to delay proposal at that time on a clearly
disapprovable plan would needlessly delay
remedial actions that could be taken to ultimately
assure the attainment and maintenance of the
NAAQS.

(1) The plan did not contain
enforceable commitments either to
adopt Reasonably Available Control
Technology (RACT) for Group Il
Control Technique Guideline (CTG)
sources or to adopt RACT emission
limits for all other major VOC sources.

(2) The Indiana Air Pollution Control
Board (IAPCB) had withdrawn its
commitment to implement an I/M
program.

(3) The projected emission reductions
predicted to occur in Lake and Porter
Counties, when combined with those
predicted to occur in Ilinois, were not
sufficient to assure the attainment of the
ozone standard in Wisconsin. The plan,
therefore, did not meet the requirements
of section 110{a}(2)(E) of the CAA.

(4) Indiana developed a contingency
plan which included RACT on all major
sources which presently do not have
such control requirements, stage I vapor
recovery control for gasoline stations,
and a vehicle I/M program. The plan
provided that these measures would be
implemented in either or both Northwest
Indiana or Clark and Floyd Counties
only if 1985 analyses of air quality in
these areas show that these measures
are needed to attain the standard by
1987. Indiana's colingency approach
deviated from the CAA and EPA’s
approval criteria in that, in relying on
contingency measures to achieve
necessary emission reductions, the plan
did not contain an enforceable strategy
for assuring that the standards would be
attained as expeditiously as practicable.

In addition to the above deviations,
Indiana’s 1982 plan deviated in a variety
of other respects from EPA’s guidance
and the requirements of the CAA. These
deviations are detailed in EPA's
November 10, 1982 comments on the
Indiana SIP and in EPA’s November 19,
1982 technical support memorandum to
the February 3, 1983 proposal. These
comments cover deviations from
guidance on area, mobile, and point
source emissions inventories, ozone
modeling and air quality data.
stationary source measures, vehicle
inspection and maintenance, and
transportation control measures. The
comments on the various portions of the
emissions inventory or facets of the
inventory which are not documented
enought to be suitably evaluated.

Examples of such comments are:

(1) The plan did not document the
major VOC point sources for Lake and
Porter Counties.

{2) The plan did not document the
modeling for the Louisville Urbanized
Area such that is could be evaluated by
EPA.

(3) The plan did not include evidence
of commitments by the implementing
agencies to implement the specified
TCM measures. ’

EPA stated in its February 3, 1933
proposal that any one of these
deviations cited in the comment letfer
might not be considered major in and of
itself. However, all of the deviations
considered together may constitute a
major deficiency. Therefore, EPA
requested the State's response ta these
deviations and stated that it would
evaluate any response to determine if
the State had corrected the deviations.
In the February 3, 1283 proposal, EPA
also specifically solicited public
comment on the significance of any or
all of the deviations from EPA policy
cited in the November 10, 1932 comment
letter to the State.

In response to the February 3, 1933
proposal on Indiana’s draft plan, EPA
did receive comments from various
groups, including the State of Indiana.

EPA will respond to these comments
at the time of its final rulemaking on the
Indiana ‘82 ozone and CO SIP to the
extent that comments received on the
draft proposal are not reiterated in
connection with this proposal but are
still relevant to EPA's final action.

Indiana commented on the proposal
on May 2, 1983, and agreed to make
certain changes in its plan. On
December 2, 1983, Indiana submitted its
‘82 ozone plan as finally adoted by the
State. This submittal differed
significantly from the draft on which
EPA’s February 3, 1983 proposal was

+ "base and is the subject of today’s

proposed rulemaking. Changes included:

(1) Indiana did commit to adopt RACT
for group III CTG sources within 1 year
from the January following the date EPA
issues a CTG for that source. It
additionally committed to adopt RACT
emission limits for all other major VOC
sources within 1 year from the January
following the date that RACT emission
levels have been determined by a
contractor for those sources. This
commitment is being proposed for
approval, because it meets the
requirements contained in EPA’s
January 22, 1931 Federal Register notice
which gave the States guidance for the
development of approvable ‘82 ozone
and CO SIPs. [EPA notes that
regulations for one RACT Il source
category (large petroleum drycleaners)
was due on January 1, 1984, but has yet
to be submitted.]

{2) Indiana renewed its commitment
to adopt and implement its IfM program.
On December 22, 1953, Governor Orr of
Indiana notified EPA that inspections
would begin and indeed they did begin
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on May. 31, 1984. On January 4, 1984,
Indiana submitted its revised I/M
regulation. On March 28, 1984, Indiana
notified EPA that the Indiana State
Legislature had clarified the authority
for local enforcement of State air
regulations, including I/M regulations.

(3) Indiana’s December 2, 1983
submittal for Lake and Porter Counties
still addressed attainment and
maintenance of the NAAQS in Indiana
only. However, on March 2, 1984,
Indiana committed itself to adopt the.
attainment demonstration submitted by
the State of Illinois for the tri-state area
{Wisconsin, Illinois, and Indiana) as its
own in place of the demonstration it had
submitted. The Illinois’ attainment
demonstration indicates that emissions
reductions from Indiana and Illinois 3
will be sufficient to assure attainment
and maintenance of the NAAQS in
Wisconsin, as well as in Illinois and
Indiana.

Therefore, provided that Indiana does’
indeed ultimately submit the Ilinois
strategy as its own, EPA is proposing
today to approve the Illinois attainment
demonstration for Indiana. If Indiana
does not adopt lllinois’ strategy, EPA is
proposing to disapprove Indiana’s
presently submitted strategy, because it
does not provide for attainment of the
ozone NAAQS in Wisconsin. See
section 110({a)(2)(E).

(4) Indiana’s plan still includes a
contmgency plan to be used if annual
reviews of the actual ambient ozone
levels show that the NAAQS will not be
attained by 1987. The one measure
contained in it, Stage II vapor recovery
for service station operations, is not
required by the July 22, 1981, Federal
Register notice to be a part of the 1982
ozone SIPs where attainment is assured
without it. Because EPA has determined
that the Illinois’ bi-state strategy is
adequate to achieve the NAAQS in the
tri-state area, this contingency plan is an
additional measure not required to meet
the requirements of section 110(aj(2).
EPA, therefore, is able to approve this
additional measure even as a
contmgency and is proposing to do so
today.

Floyd and Clark Counties Attainment
Demonstration

Indiana’s December 2, 1983, SIP
submittal was designed to demonstrate
attainment of the ozone NAAQS in the
greater Louisville area. This
nonattainment area is comprised of
Clark and Floyd Counties, Indiana and
Jefferson County, Kentucky. The State of

SIn actuality Wisconsin sources will also be
reducing their emissions, but this fact is not
pertinent to Illinois’ attainment demonstration.

Kentucky has submitted a separate but
complementary plan dealing with VOC
emission control commitments for
Jefferson County. On February 8, 1984
(49 FR 4792}, EPA proposed to approve
the Kentucky portion of the greater
Louisville attainment demonstration.
The ozone demonstration of

-attainment contained in Indiana’s SIP *

submittal was properly documented and
was developed by the Kentuckiana
Regional Planning and Development
Agency. The VOC emission control
requirement for the area was derived
from the 1980 and 1981 monitoring data
at Charlestown, Indiana, which had the
highest ozone standard exceedances.
Based on this data and EKMA modeling,
it was determined thata 32.5% reduction
from 1980 VOC emission levels is
needed in the greater Louisville area in
order to assure attainment of the ozone
NAAGS.

Indiana’s portion of the strategy
assumes the implementation of an I/M
program, three TCM’s, the adoption of
RACT for Group I CTG sources, and
the adoption of RACGT for major non-
CTG sources in the area. Indiana
estimates that these controls will reduce
emissions in 1987 by 40.5% from the 1980
base year levels in Floyd and Clark
Counties. These reductions, if obtained,
would contribute to an overall emission
reduction in all three counties of above
32.5% and would assure the attainment
of the NAAQS in the greater Louisville
area.

However, although Indiana committed
itself to implement the above controls,
its commitment did not extend to
obtaining the estimated 40.5% emission
reductions per se, Preliminary data from
an EPA sponsored study indicate that
some of the emission reductions claimed
by Indiana from stationary source’
emission controls on RACT III sources,
whiskey warehouses, and other major
non-CTG sources are overly optimistic.
If this is in fact correct, then the
emission reductions actually obtained
by Indiana will not be sufficient to
assure the attainment of the NAAQS.®

Therefore, EPA today is proposing
approval of Indiana’s ozone plan for
Clark and Floyd Counties, if Indiana
submits during the public comment
period of this proposed rulemaking
enforceable commitments either: (1) To

achieve the VOC emission reductions it

has claimed for RACT IiI and major
non-CTG sources, or (2) fo achieve-at
least a 32.5% reduction of VOC
emissions compared to Indiana’s 1980

$Based on the preliminary data:from the
contractor’s report, EPA estimates that Indiana may
with its present plan only be able to achieve a 23%
reduction in its 1980 emissions by 1987 compared to
the 32.5% needed.

emission levels, (If Indiana chooses the
second scenario, it still must meet its
prior commitment to adopt RACT
emission levels for all sources.) An
approvable, enforceable commitment
would be one made by the Governor or
one adopted by the Indiana Air
Pollution Control Board. If the
contractor’s final report indicates that a
32.5% reduction can indeed be achieved
and maintained, then the committed ¢
emission reductions must be obtained
from the RACT III and major non-CTG
source categories noted above.
Alternatively, if the report indicates that
a 32.5% reduction cannot be obtuined
using the above source categories, thon
additional emission reductions can be
obtained from other source categories
such as Stage II vapor recovery,
architectural surface coatings, open
burning, and enforceable, permanent
source closures.

If the State elects to achieve
equivalent emission reductions from
sources other than those identificd ag
RACT III or major non-CTG sources in
the SIP submittal, it must also commit
itself to an expeditious schedule for the
adoption, implementation, and submittal
of these reductions. An approvable .
schedule would be to adopt these
alternative regulations on the same
schedule as that set for regulations on
major non-CTG sources. For discussions
of the requirements for plans that do not
assure attainment by 1987, despite the
implementation of all RACT, RACM,
and I/M, see Section I(F) of the ‘62
ozone and CO policy statement in the
January 22, 1981 Federal Registor and
Item 1 in Chapter V of EPA’s Janaary 27,
1984 “Guidance Document for
Correction of Part D SIP’s for
Nonattainment Areas”.

If Indiana fails to submit the required
emission reduction commitments, EPA is
proposing to disapprove the Indiana
protion of the greater Louisville plan,
because the best information currently
available to the EPA shows that the
emission reductions obtainable by
Indiana from the strategies to which it
committed will be insufficient to assure

-attainment-of the ozone NAAQS.”

TEPA proposed to approve the Kentucky portion
of the Louisville ozone SIP because Kentucky
committed to obtain emission reductions of at least
32.5% and because attainment of the NAAQS is
agsured if Indiana obtains the emission reductions it
has claimed. If Indiana cannot obtain sufficient
emission reductions, then the greater Louisville
ozone strategy will be deficient. Under thase
circumstances, EPA may approve the Kontucky
portion of the plan, because Kentucky has mot ity
commitments to supply its portion of the 32.6%
emission reduction required; but the Indianta portion
of the plan must be disapproved, because Indlana
has not sufficiently reduced its share of the
emissions,
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Alternatively, if Indiana does so commit,
EPA is proposing to approve the plan
because the emission reductions to
which Indiana will have committed will
be sufficient to assure the attainment
and maintenance of the NAAQS.

Some minor problems with the
attainment demonstration are discussed
in EPA’s “Technical Review of Indiana's
1982 Ozone State Implementation Plan
for Clark and Floyd Counties", which is
available at the addresses listed in the
front of today’s notice. EPA is also
soliciting comments on the additional
issues raised in its “Technical Review".

Lake and Porter Counties Ozone
Attainment Demonstration

The ozone attainment demonstration
‘for Northwest Indiana, as included in
Indiana’s December 2, 1983 SIP
submittal, does not substantially differ
from the attainment demonstration in its
draft SIP submittal which EPA proposed
to disapprove on February 3, 1983. The
December 2, 1983, submittal states that a
28% reduction in VOC emissions in
Northwest Indiana is needed relative to
1980 emission levels in order to assure
the NAAQS there. The submittal
predicts that emissionswill be reduced
in 1987 by 35% relative in 1980 emission
levels #and concludes that attainment of

- the ozone NAAQS in Northwest Indiana
is assured.
. 'The submittal, however, makes no
attempt to demonstrate attainment in
Southeast Wisconsin. It instead
attempts to demonstrate that Northwest
Indiana emissions do not contribute to
high ozone concentrations in Southeast
Wisconsin. EPA does not agree,
however, that emissions from Indiana
have no effect on Southeast Wisconsin-
Because the December 2, 1983 submittal
does not demonstrate attainment in all
impact areas and, therefore, does not
meet the requirements of section
110{a}(2)(E) of CAA, EPA must propose
it for disapproval.

In addition to the SIP submittals from
Indiana, EPA has received data from
Illinois concerning the emission
reductions needed in the greater
Chicago area (which includes Lake and
Porter Counties, Indiana) to attain the
ozone NAAQS in Southeast Wisconsin.
In submittals of December 23, 1983, and
January 20, 1984. Illinois has provided
an updated analysis of the emission
reductions which are required and those

3 Although there appear to be errors in the
underlying emissions inventories, these errors
appreximately cancel out. See EPA’s technical
review of the “Indiana Ozone SIP for Northwest
Indians” for further details on these errors and their
practical effect.

predicted to be obtained.? EPA has
reviewed the Hllinois submittals and
agrees with lllinois’ conclusion that
emissions in the greater Chicago area
must be reduced by 475 relative to 1979
emission levels in order to achieve
attainment.

Indiana’s SIP submittal, including data
submitted on January 9, 1984, indicates
that emissions will be reduced in 1987
by 39% relative to 1879's emissions.
Thus, the percentage reduction in
emissions predicted to occur in
Northwest Indiana is less than the
Illinois’ modeling predicts to be required
for the bi-state area. However, given the
regional nature of ozone, this modeled
control percentage is properly viewed as
a metropolitan area control requirement,
irrespective of the reduction percentage
achieved in any one part of the
metropolitan area.

linois' revised analysis shows
emissions in Northeast Illinois
decreasing by over 5053 relative to 1973
levels.’®Because of the greater quantity
of VOC emissions in Northeast Illinois
relative to Northwest Indiana (1979
emissions of 12.5 X 10°kilograms/day
vs. 145 X 10%kilograms/day
respectively), the combination of the
495 emission reduction to be obtained
in Illinois and the 397 in Indiana will
reduce total emissions in the bi-state
area by 48% relative to 1979 levels. Thus,
the Chicago-Northwest Indiana area
should achieve the 47% emission
reduction necessary to assure the
attainment and maintenance of the
ozone NAAQS.

In light of the 1llinois data, Indiana
withdrew its own attainment
demonstration and committed itself on
March 2, 1984 to adopt the lllinois
demonstration by reference. Based on
this commitment, EPA today, through its
parallel processing procedure, is
proposing to approve as Indiana's
demonstration of altainment, the
attainment demonstration developed by
Illinois for the greater Chicago area. If
Indiana does not adopt the Illinois
attainment demonstration, or an equally

*Illinois’ analysis assumes that bath Indiana and
Illinois have adepted or will adopt VOCRACT
regulations for Groups L 11, and 11l CTGs; VOC
RACT regulations for major non-CTG sources:
appropriate transporiation control measures; and 1/
M programs. The plan also assumes that Hlincls
filling stations will be required to install and use
Stage II vapor recovery controls. The analysis
adequately addresses the section 172(b)(3)
requirement for “reasonable further progress™ in
Illinois towards attainment of the oczone NAAQS.
Hlinois® plan is based on a 1978 base year, as
opposed to Indiana's plan which is based on @ 1530
base year.

WEPA estimates that the lllinc!s plan will provide
& 49% emission reduction es opposed to the 50%
claimed. See EPA’s “Review of Recent lllinois SIP
Submittals™,

approvable one, EPA is proposing today
to disapprove the strategy which
Indiana submitted on December 2, 1933,
because it does not provide for the
attainment of the ozone NAAQS in
Southeast Wisconsin and, therefore,
does not comport with the SIP approval
requirements of section 110{a}{2)(E) of
the CAA.

The strategy submitted by Illinois only
addresses the CAA’s “reasonable
further progress™ (RFP) requirement as it
applies to lilinois. Indiana must address
RFP as it applies to Indiana in its
revised attainment demonstration
submittal. This should include emission
summaries for each year between 1920
and 1987, which show that RFP toward
attainment will occur in these interim
years.

Additionally, the 35% reduction from
1920 emissions predicted to occur in
Northwest Indiana and, more
importantly considering the regional
nature of the ozone problem, the 447%
reduction predicted to occur between
1980 and 1937 in the greater Chicago
area will be sufficient to assure the
attainment of the NAAQS in Northwest
Indiana (as well as in Southeast
Wisconsin and Northeast Hlinois).
Finally, although not in a readily usable
format, Indiana did submit an
approvable emission inventory for Lake
and Porter Counties which corrects a
deficiency noted in the technical support
memorandum for our February 3, 1833
proposed disapproval.

Carbon Monoxide Attainment”
Demonstration for Lake County

On March 3, 1978, EPA designated a
small portion of Lake County
surrounding an ambient monitor at 00
E. Chicago Avenue as nonattainment for
the pollutant CO. This monitor was
located at the East Chicago local air
agency. In 1980, the East Chicago agency
moved to new quarters and,
consequently, the CO monitor was
moved to a new location at 4818
Indianapolis Boulevard; outside of the
designated nonattainment area.

In response to USEPA’s March 3, 1979
nonatlainment designation, Indiana
submitted its 1979 CO plan on June 26,
1979, with supplements on May 19, 1935;
September 24, 1980; October 9, 1930; and
October 15, 1980. The June 26, 1979, SIP
submittal requested the EPA to extend
the attainment date for CO in Lake
County to December 31, 1987. EPA
approved this attainment date extension
and approved the SIP as meeting the
1979 requirements of Part D of the CAA
and other EPA SIP requirements for CO
in the February 11, 1982 Federal Register
(47 FR 6274).
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Indiana submitted a draft 1982 SIP
revision for CO on September 2, 1982.
Monitoring data from Lake County in
this submittal showed attainment of the
standards in 1978 and 1979 at the E.
Chicago Avenue monitor, the most
recent monitoring data within the
nonattainment area. However, the
relocated monitor, now located in a
designated attainment area at 4818
Indianapolis Boulevard, recorded
violations in 1981.

The draft SIP submitted-by Indiana
used a rollback analysis and data from
the Indianapolis Boulevard monitoring
site to determine that a 10% reduction in
CO emissions from the 1980 base year
level would be needed to attain the CO
standards. The draft SIP predicted that a
42% reduction in CO emissions will
occur by December 31, 1987, in Lake
County as a result of the continued
implementation of the Federal Motor
Vehicle Control Program (FMVCP). An
additional 4% emission reduction was
expected to result from the -
implementation of committed
transportation Control Measures
(TCMs). The draft plan, therefore,
demonstrated attainment at the
Indianapolis Boulevard monitoring site,
where violations were most recently
recorded.

However, as part of the Indiana SIP
development procedures, the Northwest
Indiana Regional Planning Commission
(NIRPC]) performed a modeling analysis
which indicated continued violations of
the CO NAAQS past 1987 at
approximately 30 locations in Lake
County. (There are no ambient monitors
situated at these locations.) The
analysis was referenced, but not
submitted, in Indiana’s September 2,
1982 draft SIP submittal. In its draft
submittal the State did not address
attainment of the standards at these
locations.

. EPA reviewed Indiana’s draft

revisions and prepared comments on

- these revisions with regards to their
compliance with the 1982 CO SIP
revision preparation requirements.
These comments were forwarded to
Indiana in a November 10, 1982 letter.’
On February 3, 1983 (48 FR 5106), EPA
proposed to disapprove the draft 1982
CO SIP for Indiana, because it did not
demonstrate attainment of the CO
NAAQS by December 31, 1987 for all
locations in Lake County and because it
withdrew the State’s commitment to
implement an I/M program.

On December 2, 1983, the State of
Indiana submitted its final State
approved version of the 1982 SIP. The
revised plan again did not address
attainment of the NAAQS in the

" designated nonattainment area. It

differed from the draft planin that it did
not include the rollback analysis for the
Indianapolis Boulevard monitoring site,
where violations were recorded in 1981.
The State did address the NIRPC
modeled nonattainment locations, by
assuming that the receptor sites
previously considered were too close to
roadways. The use of more distant
receptors resulted in lower predicted CO
concentrations and the elimination of
post-1987 violations. Also, the State did
a more detailed analysis of 5 sites near
1-80/1-94 where the NIRPC modeling
predicted high CO levels.

The December 2, 1983 submittal did
renew Indiana's commitment to I/M.
The transportation control portion of
this plan for Lake County contains five
transportation measures to be
implemented-to obtain emissions
reduction goals. Although these TCMs
were included for CO control in Lake
County, their emissions impacts were
neither discussed nor included in the
attainment demonstration in the final
SIP submittal. The State did commit
itself, however, to annually review the
transportation improvement projects for
their emissions impact.

The FMVCP is expected to reduce
Lake County mobile source CO
emissions by 45% between 1980 and
1987. The I/M program, which was not
included in the September 2, 1982 draft
submittal, is expected to reduce mobile
source CO emissions an additional
13.3% in in Lake County between 1980

. and 1987.

EPA has reviewed Indiana’s most
recent SIP submittal. First, EPA does not
agree with the modeling assuinptions
made by Indiana in its modeling
analyses, including the analysis of CO
levels near I-80/1-94. The State did not
submit documentation of the “hotspot”
modeling results which were discussed
in the State’s September 2, 1982, draft

- CO plan and in its December 2, 1983

final CO plan submittal. Without this
documentation, it is impossible for
USEPA to ascertain the quality of the
modeling results and to assure that the
post-1987 predicted exceedances of the
8-hour CO standard included in the
draft plan will not actually occur.

" USEPA is requesting the State of

Indiana to submit documentation of the
modeling analysis. After this
documentation is reviewed, USEPA will
make a determination of the necessity
for revisions to Indiana’s SIP concerning
this issue. .

Notwithstanding the above, the
modeled areas are not within the
designated nonattainment area and,
therefore, USEPA is not proposing today
to disapprove Indiana’s present CO Part
D plan based on these possible

violations. Similarly, Indiana's failure to
adequately address attainment of the
NAAQS at the Indianapolis Boulevard -
monitor, site of the 1981 recorded
violations, is not being addressed today
becasue it also is not within the
nonattainment area. EPA may, however,
address the apparent nonattainment of
the CO NAAQS at these areas in either
a future Federal Register notice
proposing to designate these areas
nonattainment, if the State so requests,
or in a section 110{a)(2)(H) notice of SIP
deficiency. ‘

EPA is proposing to approve the
strategy for the designated
nonattainment area in Lake County
because, using currently available data
and techniques, the strategy developed
would require the addition of no now
controls. USEPA recommends that a
strategy, using rollback, for an area ba
based on the most recent two years of
ambient data. In the case of the Lake
County nonattainment area, the most
recent data are from 1978 and 1979 and
shows no violations of the CO standards
recorded in the designated
nonattainment area. Therefore, the
design value for this area would be

" below the standard and no new controls

would be required. Additionally,
Indiana has submtiited a plan which
should provide over a 50% reduction by
1987 from CO levels emitted in or near
this area in 1980. This reduction,
combined with no recorded violations,
should assure attainment and
maintenance of the NAAQS in the -
designated nonattainment portion of
Lake County, and, therefore, EPA is
proposing to approve the plan.

Inspection and Maintenance Program

- In Indiana’s 1979 SIP submission, it
demonstrated that attainment of the
ozone NAAQS by December 31, 1982
was not possible in Lake, Porter, Floyd,
and Clark Counties nor of the carbon
monoxide NAAQS by December 31,
1982 in Lake County. Therefore, it
requested an extension of the
attainment deadline to December 31,
1987. The EPA approved this request on
February 11, 1982. Under these
circumstances, section 172(b)(11)(B) of
the CAA requires Indiana to implement
an I/M program in these areas, Indiana
did commit to implement an I/M
program, and EPA conditionally
approved this commitment on January 2,
1981 .

The IAPCB sent a draft of its 1082
ozone and OC SIP submittal to EPA .
September 2, 1982, This draft proposed
to.rescind Indiana’s commitment to an 1/
M program. (Shortly thereafter,
however, Governor Orr reaffirmed the
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State’s commitment to implement an I/
M program.) Becanse EPA only had the
IAPCB's plan to act on, EPA proposed to
disapprove the I/M portion of the draft
SIP submittal in the February 3, 1983
“Federal Register {48 FR 5109). This
proposed rulemaking cited several SIP
disapprovability issues and noted that
other technical deficiencies were cited
. in EPA’s November 10, 1982 comments
to the State on the JAPCB's draft
proposal and in EPA's November 19,
1982 technical support memorandum
entitled “Technical Review of Indiana
Draft 1982 Ozone and Carbon Monoxide
Implementation Plan”.
On December 2, 1983, the- IAPCB
submitted its final 1982 plan for Lake,
. Porter, Clark, and Floyd Counties. This
plan committed the State to implement
an I/M program which was designed to
start on January 1, 1984. It included an
IAPCB approved copy of Indiana’s draft
revised I/M regulation, 325 IAC 13-1.1,
Motor Vehicle Inspection and
Maintenance Requirements. Governor
Orr notified EPA on December 22, 1983,
that inspections would begin on May 31,
1984. 325 JAC 13-1.1 was promulgated
by Indiana on December 28, 1983 and
was submitted as a revision to the SIP
on January 4, 1984. On March 28, 1984,
Indiana notified EPA that the Indiana
State Legislature had added violations
of Indiana air rules, including I/M
regulations, to the list of Class C
infractions which can be enforced by
local law enforcement officers. In a July
28, 1983 letter, Indiana had previously
provided EPA with guidance on how
such a change under Indiana law should
give local law officials that authority to
enforce IAPCB rules. Indiana started
testing vehicles on May 31, 1984, and the
full program began on June 4, 1984.
_ Indiana is proposing to use a dual
enforcement mechanism for violations
on the I/M program requirements. The
first mechanism, which was not adopted
by the IAPCB as of September 1984, is .
the use of a computerized system to
match vehicle registration information
with data on actual vehicle testing to
determine compliance. Persons who
have failed to have their vehicles tested
will be sent a warning letter which
requires vehicle testing within 30 days
of the receipt thereof. If the violator fails
to have the vehicle tested, a Notice of
Violation, Prehearing Conference and
Hearing is to be issued and a hearing
officer appointed. Penalties are to be
established pursuant to Indiana Code
(IC) 13-7-13-1(a), Civil Penalties, which
provides fora maximum penalty of up to
$25,000 a day. - .
The second enforcement merchanism
is the identification (through a

windshield sticker} and prosecution of
violators by local enforcement officials.
On March 2, 1984, Indiana amended IC
13-1-1-9 to make it a Class C infraction
to refuse to comply with an order or rule
of the Indiana Air Pollution Control
Board, including the I/M regalations.
Additionally, IC-34—4-32 provides an
enforcement mechanism for Class C
infractios and provides for civil
penalties of up to $500. The IAPCB has
indicated in a letter dated March 28,
1984, that it is working with the State
Attorny General, prosecutors, and local
law enforcement officials to finalize all
details involved in its sticker

- enforcement program. EPA is requiring

that a detailed description of this
enforcement mechanism be submitted to
EPA during the public comment period.
Indiana is implementing a centralixed
I/M program operated by the Indiana
Vocational Technical College. Testing
will be performed at one location in the
Clark and Floyd Counties area and five
locations in the Lake and Porter
Counties area. In addition, there are two
mobile testing vans for Lake and Porter
Counties and one mobile testing van for

" Clark and Floyd Counties. Trucks of less

than 10,000 pounds and all cars
(excluding diesel) must be tested
biennially, unless they are more than 12
years old. There will be no charge to
vehicle owners for testing their vehicles.
Additionally, tune-ups and repairs for
cars that fail the initial test are limited
to $50.00 for parts, if the owner elects to
make his own repairs, or $100.00 for
parts and labor, if the owner has
someone else make the repairs. Using
1980 emission levels as a base, Indiana
expects its I/M program to resultin a
2.2% reduction in totcl VOC emissions in
Lake and Portr Counties; a 2.8% VOC
reduction in Clark and Floyd Counties;
and a 13.3% reduction of CO emissions
in Lake County.

Although Indiana has committed to
the implementation of a vehicle I/M
program, it did not implement this
program in conformance with the
schedule originally committed to and
approved by EPA. However, considering
that Indiara’s I/M plan has been
implemented prior to the time EPA could
take final rulemaking action on the plan,
EPA does not consider this late
implementation date a reason for
disapproving the plan at this time.

Additionally, section 172(b)(7) of the
Clean Air Act requires the SIP to
identify and commit the finanical and
manpower resources to carry out the
plan provisions. Indiana’s legislature
appropriated funds for the first two
years of program, through 1985. EPA
recognizes that Indiana law limits

contracts to two years and that
legistative appropriation for the M
program also cammot extend beyeond two
years. On July 28,1983, Dr. Ronz2ld G.
Blandenbaker, State Board of Health
Commissioner, committed to seek
additional funding in the 1935 General
Assembly for continued operation of the
1/M program. EPA proposes o accept
the commitment as satisfying the
requirements of the Act.

However, if the Indiana legislature
fails to appropriate adequate funds fo
continue implementation of the IfM
program, as committed to in the SIP, and
no other source of funding is available,
it seems likely that the program would
have to be discantinued. If this were to
occur, EPA would at that time take
appropriate corrective action under the
Act.

Still, two major and several minor
deficdiencies currently exist which must
be corrected prior to EPA being able fo
give final approval to Indiana’s I/M
plan. The two deficiencies are:

1. The State has not submitted for
approval as a part of its SIP a detailed
description of the enforcement
mechanisms it intends to use in
enforcing its I/M program and the
resources, including manpower and
funds, it will use in implementing its
enforcement. This must be submitted.
For the first mechanism, it needs fo
include the frequency of matching .
vehicle registration and emissions
testing data (EPA recommends that this
be done at least once every 30 days]); the
timeframe for issuing warning letters
and notices of violation; a description of
the administrative hearing process.
including identification of the specific
agency(s) which will administer the
hearing process; penalties which will be
assessed; and methods of assuring final
compliance of the vehicle(s) with the
I/M program and requirements. (At the
IAPCB july 11, meeting, the Board
considered an administered hearing
process which included specific fines,
the suspension of the current
registration for vehicles which have not
compiled with the Indiana I/M program,
and the denial of renewal of registration
until these vehicles have complied. If the
State ultimately adopts thisora
substantially identical administrative
hearing process and submitsitas a
portien of the SIP, with evidence of
supporting legal anthority, then this
portion of the enforcement mechanism
would be approvable.}

The description of the secand
mechanism needs to includz an
identification of the spacific local law
enforcement agencies involved,
including a description from the
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agencies involved of how each plans to
enforce their portion of the program;
how subject vehicles will be identified;
how violators are to be detected, i.e.,
routine patrol surveillance, roadside
checks, parking lot surveys, etc.; where
and how violators are to be prosecuted;
. and how the State plans to monitor
compliance (once the penalty is paid) to
ensure that the vehicle meets the
inspection requirements. This process
should be as routine and expeditious as
that followed for expired license plate
violations. : .

2. The I/M submittal does not contain
demonstrations that Indiana’s I/M
program, as implemented, meets the
requirements of RACT. Using MOBILEII,
a RACT demonstration must show that
the State’s I/M program will achieve a
total emission reduction equivalent to a
33% reduction in 1987 CO emissions and
a 25% reduction in 1987 hydrocarbon
emissions from the light duty vehicle
emissions inventory, relative to what the
1987 emission inventory for light duty
vehicles would be without I/M.
However, if vehicles other than light
duty vehicles are included in an I/M
program, they can generate emission
reduction which can contribute to the
25%/33% reduction requirement for the
light duty class. Indiana’s submittal
demonstrates that the required emission
reductions in Lake and Porter Counties
would have occured if the program
would have been implemented by
January 1, 1984. However, the program
was not completely implemented until
June 1984, Because the amount of control
obtained by December 31, 1987 is
dependent upon the actual start-up date
of the program, Indiana’s new start-up
date must be taken into consideration in
making the RACT calculations, Indiana
must submit revised calculation, with
complete documentation, showing that
its I/M program will provide a RACT
level of control. If the amount of control
differs from that originally predicted,
Indiana must revise its attainment
demonstrations for the four counties
accordingly.

Additionally, the SIP submittal states
that Indiana's program will havea _
stringency factor of aproximately 30%.
In order to achieve the required
reduction in emissions to which-the
State has committed itself and needs,
the stringency factor of Indiana’s I/M
program must be set at 30% or greater.
The State must commit itself to this.

The minor deficiencies are:

1. Indiana incorporated by reference
in its I/M program Subpart W of 40 CFR
Part 85, “Emission Control System
Performance Warranty Short Tests".
This Subpart has been updated in the
past and it is anticipated that it may be

’

updated in the future, Therefore, Indiana  the CAA.™ EPA will not give final

must specify the date of the version of
Subpart W, e.g., June 12, 1984, 49 FR
24320 or the Code of Federal .
Regulations publication year, it is
incorporating by reference into its plan.
Additionally, Indiana should commit to
incorporate future revisions to this
subpart as they are made.

2. The Indiana I/M program takes

credit for achieving, through the use of a

two speed idle test, a 70% identification
rate for 1981 and later vehicles which
violate the emission standards. 325 IAC

13-1.1-5(h) itself, however, only requires

testing to be performed in accordance
with 40 CFR Part 85. 40 CFR Part 85

currently contains six possible tests, not

all of which would satisfy this 70%
requirement. Either the reference in
section 5(h) should be amended to
specify which test within the Federal
regulations Indiana is using or Indiana
should commit itself to using a specific
test method. EPA recommends Indiana

- use the Engine Restart 2500 rpm/Idle

Test (to be codified as 40 CFR 85.2210),
because it will ensure that all 1981 and
later Indiana cars tested under it will be
covered by the warranty provisions of
section 207(b) of the CAA and will
achieve the 70% identification rate for
1981 and later vehicles.

approval to the I/M plan until the abov
requirements are met, '

Transportation Control Plans

The 1982 transportation control plan
for Lake and Porter Counties describes
five transportation measures which will
be implemented. These measures are:
speed limit review, placing some traffic
signals at lightly traveled intersections
on flash, removing unwarranted stop
signs, carpooling, and vanpooling, For
Floyd and Clark Counties, the plan
consists of ridesharing and transit
improvements. The plans for all four
counties commit to annually reviewing
implemented transportation
improvement projects for their emission
impacts. Section 176{(c) of the CAA
requires metropolitan planning
organizations (MPO) to disapprove any
project which does not conform with the
approved SIP. EPA approved the
commitments from the Clark and Floyd
Counties’ MPO (Kentuckiana Regional
Planning and Development Agency) and
the Lake and Porter Counties' MPO
{Northwest Indiana Regional Planning
Commission) in this matter on Fabruary
11, 1982, and these commitments are still
operative, EPA has reviewed the
Indiana 1982 transportation confrol

3. 325 IAC 13-1-1.1-12 requires testing  plans and has found that several

equipment to be calibrated in

significant deficiencies still remain in

accordance with 40 CFR Part 85, Subpart  these plans. These are that the State

W. Indiana should confirm that it is
specifically referencing in this general

reference the calibration and adjustment

requirements of 40 CFR Part 85.2217
(1983} or, instead, the updated version

published on June 12, 1984 (49 FR 24320).

A comprehensive discussion of these
issues can be found in EPA’s September
286, 1983 letter (including attachments) to
the State and in a January 23, 1984
memorandum from Jane Armstrong,

Project Manager of EPA's 1/M Technical

Support Staff.

If Indiana provides during the public
comment period: (1) An approvable,
detailed description of its enforcement
mechanisms (including a description
from each of the appropriate State,
county, and local officials of how they
will enforce their portions of the

program), (2} a detailed discussion of the

resources it will use to implement its
enforcement program, (3) an analysis
which shows its I/M plan meets the
requirements of RACT, and {4) a,
commitment to rectify the remaining
deficiencies listed above within a
specified period of time (not to exceed
one year from date of EPA final

-rulemaking), EPA will aprove Indiana’s

I/M program, including 325 IAC 13-1.1, .

needs to:

1. Provide documentation of the
derivation of the Lake and Porter
Counties’ hydrocarbon reduction
benefits assigned to each transportation
control measure included in Exhibit 7-1
of the SIP submittal.

2, Submit documentation, based on a
technical analysis, of the basis for the
State’s rejection of any of the
transportation control measures
contained in section 108(f) of the CAA
for implementation in Clark, Floyd,
Lake, and Porter Counties.

3. Commit to provide (a) an annual
assessment which identifies the projects

within Indiana’s yearly Transportation

Improvement Plans (TIP) that were
implemented and (b) a Technical

Analysis of the emission reduction

benefits obtained from each

implemented measure or package of

measures.
4, Submit a discussion of the how the
basic transportation needs (BTN} of the

four Indiana counties, including the

#1]f EPA ultimately approves the Indfanz I/M
. plan, this approval will remove the conditions
which are still outstanding as a result of EPA's
January 2, 1881 conditional approval of Indiana’s
commitment to implementing an I/M plan. See 40

as meeting the requirements of Part D of  CFR 52.786(h).
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requisite provisions and commitments
made for funding such BTN, are being
met. See sections 110{a){3)(D)..
110{c)(5)(B). and 172(b){10) of the CAA.
EPA proposes to approve Indiana's
transportation control plans providing
that Indiana satisfactorily documents
the above mentioned deficiencies during
the public comment period. If the Stafe
needs additional time to remedy these
deficiencies, it may commit to
_remedying the deficiencies and submit
an expeditious schedule for remedying
them. IFEPA considers the State request
acceptable, EPA will them approve the
State’s plan based on the State's
commitment and schedule. (This
schedule should not extend beyond one
year from the date of EPA's final action.]
If Indiana fails to provide the necessary
documentation or an acceptable
schedule for remedying these
deficiencies, EPA will approve those .
portions of the plan which are
approvable, but will not approve the
plan as a whole until they are remedied.

Summary

1. EPA today is proposing to approve
Indiana’s transportation plan if
deficiencies listed in this notice are |,
rectified during the public comment
period. If Indiana requires more time
and acceptably commits to rectify the
problems, EPA will approve those
portions of the plan which are
acceptable, but not approve the plan as
a whole.

. 2. EPA today is proposing to approve
. Indiana’s I/M plan only if the State
provides during the public comment
period: (1} An approvable, detailed
description of its enforcement
mechanisms (including a description
from each of the appropriate State,
. county, and local officials of how they
will enforce their protions of the
programy}, (2} a description of the
resources itawill use to implement its 1/
M enforcement plan, {3) a demonstration
that its }/M program meets the CAA’s
RACT requirement, and (4] a
commitment to réctify the remaining
deficiencies within one year or less.

3. EPA is proposing to approve
Indiana’s CO plan for the designated
nonattainment area in Lake County.

4, EPA is proposing to approve the
ozone attainment domonstration for
Lake and Porter Counties if Indiana
adopts Hlionois’ attainment
demonstration as its own and submits it
as a revision to the Indiana ozone SIP
for the greater Chicago area.’* This

12Fyen if EPA approves Indiana’s strategy for
either the Indiana portion of the Chicago area or the
Louisville area, it will not give final approval to
these plans until all elements of the plans are fully
approved.

submittal must also include a
demonstration that the CAA's RFP
requirement is met by the plan. If
Indiana does not submit such a plan,
EPA will approve those portions of the
plan which are approvable but will
disapprove the submitted attainment
demonstration because it does not
address attainment of the ozone
NAAQS in Southeastern Wisconsin.

5. Finally, EPA is proposing to

“ approve the ozdne plan for Floyd and

Clark Counties if the States commits to
obtain the emission reductions presently
included in Indiana’s SIP submittal (or
at least a 32.57% reduction from 1980
emission levels) regardless of whether
these reductions can be obtained from
the sources from which the State is
presently intending to get them. If the
State does not so commit, EPA will
approve the-emission control elements

of the plan, because they will contribute

towards attainment of the NAAQS.
However, EPA will not approve the plan
as a whele, because the best
information available to EPA indicates
that the emission reductions required to
attain the NAAQS will not be obtained
through the State's plan.

If EPA ultimately disapproves any
significant part of the Indiana ‘82 ozone
or CO SIP, the section 110{a){2)(I}
construction ban will zutomatically go
into effect for the area and pollutant in
question. EPA will also consider at that
time whether or not it is appropriate to
impose any or all of the restrictions
contained in section 176{a). For further
discussion of the circumstances under
which EPA would impose these
restrictions, see Guidance Dacument for
Correction of Part D SIP’s for
Nonattainment Areas, January 27, 1984.

EPA is soliciting comments on the '82
ozone and CO plans submitted by
Indiana and EPA's proposed action on
this plan. Additionzl comments on the
plans are included in the folowing EPA
analyses.

1. Technical Sapport Document for the
Transportation Control Measures
Portion of the Indiana 1982 Ozone/CO
SIP.

2. Review of the Vehicle Inspection
and Maintenance Portion of the Indiana
Final 1982 Ozone and Carbon Monoxide
State Implementation Plan.

3. Review of Indiana’s 1982 Carbon
Monoxide SIP.

4. Indiana Ozone SIP for Northwest
Indiana.

5. Technical Review of Indiana’s 1932
Ozone State Implementation Plan for
Clark and Floyd Counties.

6. Review of Recent Illincis Ozone SIP
Submittals.

EPA is also soliciting comments on
the comments and analyses included
within these documents. The documents
are available for public inspection at the
offices listed in the addresses section of
this proposal. All comments on this
notice should be received by the Region
V office within 60 days of the date of
this notice.

Under 5 U.S.C. 605(b). the
Administrator has certified that SIP
approvals do not have a significant
economic impact on a substantial
number of small entities. {See 46FR
8703). If EPA takes final action to
disapprove any part of the Indfana Part
D plan for ozone or CO, a moratsziom
on the construction and medification of
major stctonary sousees for that
pollutart {VOCs for ozore) will gz into
effect in cerlain portions of the Stata.
EPA does not have sufficient
information to determine the impacis a
moratorium may have on small entities,
because it is difficult to cbtain relZable
informalion on future plans for business
growth. However, because EPA ecannot
be certain of the potential impact oz
small entities, the Agency invites

_ comments on this issue. Every if a

disapproval action, when promulzated,
were to have a significant impactoz a
substantial number of small entities, the
Agency could not modify the action.
Under the Clear Air Act the impaosition
of a construction moratorium is
automatic and mandatory whenever the
Agency determines that a plan for an
nonattainment are fails to meet the
requirements of Part D of the Act.

Under Executive Order 12291, today’s
action is not “Major”. It has been
submitted to the Office of Management
and Budaet {OMB)] for review. Any
comments from OMB to EPA, respornse,
are available for public inspection af the
EPA, and any EPA response, are
available for public inspection at the
EPA Region V office listed abeve.

(Sections 110, 172 and 301(a) of the Clean Air
Act, as amended (42 U.S.C. 7410, 7502, and
7601(a)))

Air pollution control,
Intergovernmental relations, ozone,
sulfur oxides, lead, nitrogen dioxide,
pasticolate mather, carbon monoxide,
hydrocarbons.

Dated: June 23, 1934. -

Valdas V. Adamkus,

Regional Administrator.

[FR Do, 33-25081 Fad 10-5-34: 245 2=}
BILLING CODE 6550-50-M
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40 CFR Part 52
[A-10-FRL-2687~4]

Approval and Promulgation of State
Implementation Plan: Washington

AGENCY: Envirqnméntal Protection
Agency (EPA):
ACTION: Proposed rule.

SUMMARY: The purpose of this Notice is.
to invite public’comment on EPA’s
propasal to approve revisions to the
Washington State Implementation Plan
(SIP) submitted on January 16, 1984.
These revisions were submitted to

- satisfy requirements of Section 110

(Implementation Plans), and Section 173

(Permit Requirements) of the Clean Air

Act (hereinafter the Act} and to

implement new source review and

- emissions trading (offset and banking)
programs for nonattainment areas
within the jurisdiction of the Puget
Sound Air Pollution Control Agency
(PSAPCA),

DATE: Comments will be accepted until

November 8, 1984.

ADDRESSES: Copies of the materials -

submitted to EPA may be examined

during normal business hours at:

Air Programs Branch (10A-84-3),
Environmental Protection Agency,
Region 10, 1200 Sixth Avenue, Seattle,
Washington' 98101

State of -Washington, Department of
Ecology, 4224 6th Avenue SE., Rowe
Six, Building #4, Lacey, Washington
98504 Co

- Comments should be addressed to:

Laurie M. Kral, Air Programs Branch, M/

S 532, Environmental Protection Agency,

1200 Sixth Avenue, Seattle, Washington

98101,

-FOR FURTHER INFORMATION CONTACT: -
David C. Bray, Air Programs Branch, M/
S 532, Environmental Protection Agency,
1200 Sixth Avenue, Seattle, Washington
98101, Telephone: (206) 442-8577, FTS:
3998577 ‘ :
SUPPLEMENTARY INFORMATION:

Table of Contents
I. Introduction

1L Plan Revisions
III. Summary of Actions

1. Introduction

The Puget Sound Air Pollution Control
Agency (PSAPCA) is a local agency
which has jurisdiction over King, Kitsap,
Pierce and Snohomish counties. Within
these counties there are several areas
which are nonattainment for carbon
monoxide (CO) and total suspended
particulates (TSP) and one ozone
nonattainment area. As required by Part
D of the Act, the State of Washington

Department of Ecology (DOE) has
adopted, and EPA has approved, a new
source review program which requires
new and modified major stationary
sources in nonattainment areas to meet
the lowest athievable emission rate,
provide emission offsets and
demonstrate statewide compliance. The
SIP revisions being proposed for
approval today embody the PSAPCA
new source review program for the
nonattainment areas within its
jurisdiction and would result in the
transfer of the authority for
nonattainment area new source
construction permits from DOE to
PSAPCA. The PSAPCA program also
includes provisions for banking of
emission reduction credits, but allows
such only for nonattainment pollutants
in the designated nonattainment areas,
and for use as emission offsets for new
or modified major stationary sources.

II Plan Revisions

The SIP revisions involve
amendments to Sections 1.07, 6.07(b)
and 6.08 of Regulation I of the Puget
Sound Air Pollution Control Agency.
Specifically: .

Section 1.07 GENERAL DEFINITIONS
is amended by adding definitions of the
terms “Facility” (Section 1.07(s)),

. “Source” (Section 1.07{rr), and “Volatile

organic compound” (Section 1.07(xx)).

Section 6.07 ISSUANCE OF
APPROVAL OR ORDER is amended by
adding a new subsection 6.07(b)(7}
which adds a new requirement
regarding impact on nonattainment
areas for new air contaminant sources
which are not subject to the
nonattainment area permit
requirements. ,

A new section 8.08 SPECIAL
CONDITIONS FOR NEW AIR
CONTAMINANT SOURCES WHICH
WILL SIGNIFICANTLY IMPACT A
NONATTAINMENT AREA is added
which adds provisions, as required by
Section 173 of the Act, for new and
madified major stationary sources in
nonattainment areas. This includes a
new subsection 6.08(a) “Policy” which
establishes the new source growth
management policy for nonattainment
areas; a new subsection 6.08(b)
“Definitions” which adds definitions of
the terms “actual emissions,”
“allowable emissions,” “emission
reduction credit,” “facility,” “fugitive
emissions,” “lowest achievable emission
rate,” "major source,” “new air
contaminant source which will

. significantly impact a nonattainment

” s,

area,” “nonattainment area,” “offset,”
“reasonable further progress,”
“secondary emissions,” “source,” “total

allowable emissions;” a new subsection

P

6.08(c) “Evaluation Procedures” which
d4dd procedures for determining whether
a new air contaminant source will
significantly impact a nonattainment

- area and is therefore subject to these

additional permit requirements; a new
subsection 6.08(d) "General
Requirements” which establishes the
perniit requirements for new air
contaminant sources per the
requirements of Section 173 of the Act; a
new subsection 6.08(e) “Offset
Conditions” which establishes the
specific requirements which must be mot
for an emission offset to be approvable;
and a new subsection 6.08(f) “Banking
Conditions” which establishes a
program for banking emission reduction
credits for use as offsets for a pariod of
up to eight {8) years.

III. Summary of Actions

EPA has concluded that these
revisions satisfy the requirements of
Section 173 of the Act and 40 CFR
51.18(j) and are consistent with EPA’s
emissions trading policy statement (47
FR 15076, April 7, 1982).

The PSAPCA regulation differs
significantly from EPA’s program (40
CFR 51.18(j)) in structure and
terminology. However, EPA has
determined that it satisfies all of EPA’s
requirements with three exceptions
which will all be corrected. In order to
support EPA’s proposed approval of the
PSAPCA regulation, EPA has prepared a
technical support document to explain
how certain requirements are met by
PSAPCA'’s regulations, clarify how
PSAPCA will implement certain
provisions and establish the means
whereby the three deficiencies will be
corrected. This document is available
for review at the addressses listed
above.

Therefore, EPA is proposing to
approve these revisions to the PSAPCA
permit program, thereby transferring the
authority for issuing permits pursuant to
Part D of the Act from DOE and
PSAPCA, and recognizing the PSAPCA
emissions reduction credit banking
program for use in the nonattainment
areas within PSAPCA's jurisdiction.

Interested parties are invited to
comment on all aspects of these
proposed revisions to the Washington
SIP. Comments should be submitted
preferably in triplicate, to the address
listed in the front of this Notice. Public
comments postmarked by November 8,
1984 will be considered in any final
action EPA takes on this proposal.

Pursuant to the provisions of 5 U.S.C.
Section 605(b), the Administrator has
certified that SIP approvals under
Sections 110 and 172 of the Act will not
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have a significant impact on a
substantial number of small entities {46
FR 8709, January 27, 1981). This action
constitutes a SIP approval under
Sections 110 and 172 within the terms of
the January 27, 1981 certification.

The Office of Management and Budget

- has exempted this rule from the

requirements of Section 3 of Executive
Order 12291.
{(Sec. 110(a), 171 to 173, 301(2) of the Clean
Air Act as amended (42 U.S.C. 7410(a), 7501
to 7503 and 7601(a)))

List of Subjects in 40 CFR Part 52

Intergovernmental relations, Air
pollution control, Ozone, Sulfur oxides,
Nitrogen dioxide, Lead, Pdrticulate
matter, Carbon monoxide.

Dated: September 27, 1984.

Ernesta B. Barnes,

Regional Administrator.

[FR Doc. 84-26500 Filed 10-3-8%; 8:45 am)
BILLING CODE 6550-50-M

40 CFR Part 65

[Docket No. DCO-IV-8404; A-4-FRL~2688~
2}

State and Federal Administrative
Orders Permitting a Delay in
Compliance with State Implementation
Plan Requirements; Proposed.
Approval of an Administrative Order
Issued by the Florida Department of
Environmental Regulation to Arnold
Cellophane Corp.

AGENCY: Environmental Protection
Agency. )
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve an
Administrative Order issued by the
Florida Department of Environmental
Regulation to the Arnold Cellophane
Corporation (Arnold). The Order was
submitted to EPA for approval by DEM
by letter of September 10, 1984. The
Order requires Arnold to bring air
emissions from its four (4) existing
graphic arts presses, four (4) laminators
and one (1) paper coating operation in
Miami, Florida, into compliance with air
pollution control regulations contained
in the federally approved Florida State
Implementation Plan (SIP) by September
1, 1985, for the graphic arts presses and
October 1; 1985, for the laminating/
paper coating operations. Becasue the
Order has been issued to a major source
of air pollution and permits a delay in
compliance with provisions of the SIP,
the Administrative Order must be
approved by EPA before it becomes
-effective as a Delayed Compliance
Order under the Clean Air Act (the Act).

If approved by EPA, the Order will
constitute an addition to the SIP. In

_ addition, a source in compliance with an

approved Order may not be sued under
the federal enforcement or citizen suit
provisions of the Act for violations of
the SIP regulations covered by the
Order. The purpose of this notice is to
invite public comment on EPA’s
proposed approval of the Order as a
Delayed Compliance Order.

DATE: Written comments must be
received on or before November 8, 1834.
ADDRESS: Comments should be
submitted to Director, Air and Waste
Management Division, EPA, Region IV,
345 Courtland Street, N.E., Atlanta,
Georgia, 30365. The State Order,
supporting material, and public
comments received in response to this
notice may be inspected and copied (for
appropriate charges) at this address
during normal business hours.

FOR FURTHER INFORMATION CONTACT:
William Voshell, Air Management
Branch, U.S. Environmental Protection
Agency, Region IV, 345 Courtland Street,
N.E., Atlanta, Georgia 30365, Telephoge
Number (404) 881-4253.
SUPPLEMENTARY INFORMATION: Arnold
owns and operates a facility in Dade
County, Miami, Florida, which operates
as a convertor for the flexible packaging
industry. This facility is a stationary
installation which can reasonably be
expected to be a source of air pollution
for the emission of volatile organic
compounds (VOCs). The regulation of
VOC Categories Paper Coating and
Graphic Arts Systems, was adopted
under Chapter 403, Florida Statutes, and
Chapter 17-2, Florida Administrative

.Code (FAC), as part of the Florida State

Implementation Plan upon approval in
the November 24, 1981, Federal Register,
46 FR. and the March 18, 1980, Federal
Register, 48 FR. 17140, respectively. The
potential VOC emissions from the
Miami facility are greater than 100 tons
per year. The Miami facility is located in
a designated nonattainment area for
ozone. The Department of
Environmental Regulation (Department)
is the agency of the State of Florida
authorized and required by Chapter 403,
Florida Statutes, to control and prohibit
air pollution in accordance with state
laws. The Metropolitan Dade County
Environmental Resources Management
(MDCERM) is a federally approved local
program as provided by Section 403.182,
Florida Statute, with authority to
regulate under Chapter 403, Florida
Statutes, as well as under local
ordinances.

The laminator and paper coating
processes used at the Miami facility are
subject to the requirements of Rule 17~

2.650(1)(f})3., FAC, which provides for
specific emission limitations for roll,
Lnife, or rotogravure coaters and drying
ovens of paper coating lines. The
graphic arts presses are subject to the
requirements of Rule 17-2.650{1)(£)16.,
FAC, which provides for specific
emission limitations for all packaging
rotogravure, publication rotogravure, or
flexographic printing operations whose
potential to emit VOCs is equal to or
more than 100 tons per year. For the
above processes and regulations, Rule
17-2.850({1) (b)1.d.(iii), FAC, requires final
compliance with the specific emission
limiting stanards no later than Octobar
1, 1932, if the source planned to comply
by employing low solvent techniques.

Arnold has done research and
development of low solvent inks for
both the paper coating and graphic arts
operations but is presently unable to
comply with either Rule 17-2.650{1)(f}3.
FAC or Rule 17-2.650{1)(f)16. FAC, using
low solvent technology. Arnold
anticipates that by December 1, 1935, it
will be well within the standard for low
solvent technology for its paper coating
lines but will fail tomeet the standard
for low solvent technolozy on its graphxc
arts lines.

The order under consjderation
addresses the control of VOC emissions
causing pollution which are subject to
federally approved Florida regulations.
The regulations limit the emission of
VOCs from the graphic arts and paper
coating operations and are part of the
federally approved Florida State
Implementation Plan. The Order -
requires final compliance be achieved
and demonstrated for the graphic arts
operation no later than September 1,
1985. Arnold commits to achieve final
compliance through the installation and
operation of an incineration system
approved by the Department.

This Order requires final compliance
be achieved and demonstrated for the
paper coating/lamination operation by
October 1, 1985, through the
implementation of the following
schedule for the development of low
solvent techniques or the installalion of
add-on control equipment:

1. By March 1, 1935, Arnold shall
evaluate the likelihood of successfully
meeting the October 1, 1985 deadline
using low solvent technology and submit
a report stating whether it intends to
proceed with low solvent technology or
whether it intends to rely on add-on
controls as the method of compliance. If
compliance using low solvent
technology is deemed to be unliikely,
Arnold shall commit to the ordering and
installation of add-on VOC control
equipment (i.e., incineration), approved
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by the Department, that will vesult in
final compliance on or before October 1,
1985,

2. If low solvent technology is used,
final compliance for paper coating is to
be determined on a daily basis. This
Order will be modified to reflect any
change in EPA national policy vhich
« would allow for an averaging period
greater that daily averaging. In making
the calculation for final compliance,

Arnold may average the-coatings across -

paper coating lines.

Failure to meet the interim compliance
deadlines set forth in Appendix A of the
Order shall result in a pre-determined
stipulated non-compliance penalty for
each interim deadline. If compliance is
not achieved on the final deadline dates,
Arnold shall cease all operations which
result in emissions of VOCs in excess of
the applicable rules. Operations shall be
resumed until the Department has
reasonable assurances that Arnold has
achieved final compliance.

Arnold has consented to the terms of
the Order and has agreed to meet the
Order's increments during the period of
this informal rulemaking. The source is
required to submit quarterly reports by
the 20th day after the beginning of the
month in which they are due indicating
progress toward each milestone in the
schedule of compliance. If any delay is
anticjpated in meeting said incremental
compliance milestones, Arnold shall
immediately notify the Florida DER
Southeast District Manager and the
MDCERM in writing of the anticipated
delay and reasons therefor. Notification
of the delay shall not excuse the delay.

In addition, Arnold shall submit, no later’

than the deadline for completing each
increment of compliance contained
within Appendix A, including final
compliance, certification to the District
Manager and the MDCERM whether or
not such milestone has been met. Arnold
shall perform operation and -
maintenance practices on all sources as
necessary to prevent malfunctions and

breakdowns and to reduce emissions in

excess of the rulesg to the maximum
extent practicable.

‘Because this Order has been issued to
a major gource of Volatile Organic
Compound emissions and permits a
delay in compliance with the applicable
state air pollution control regulation(s),
it must be approved by EPA before it .
becomes effective as a Delayed
Compliance Order under section 113(d)
of the Clean Air Act (the Act). EPA may
approve the Order only if it satisfies the
appropriate requirements of this
subsection. EPA has tentatively
determined that the above-referenced
Order satisfies these legal requirements.

If the submitted Administrative Order
is approved by EPA, source compliance
with its term would preclude federal .
enforcement action under section 113 of
the Act against the source for violations
of the regulation(s) covered by the Order
during the Period the Order is in effect.
Enforcement agamst the source under
the citizen suit provisions of the Act
(Section 304) would be similarly
precluded. If approved, the Order would
also constitute an addition to the Florida.
SIP. Compliance with the proposed
Order will not exempt the company
from the requirements contained in any
subsequent revisions to the SIP which
are approved by EPA. All interested
persons are invited to submit written
comments on the proposed Order.
Written comments received by the date
specified above.will be considered in
determining whether EPA may approve
the Order. After the public comment
period, the Administrator of EPA will
publish in the Federal Register the
Agency'’s final action on the Order in 40.

_ CFR Part 65.

Authority: 42 U.S.C. 7413, 7601.
Dated: September 25, 1984.
Charles R. Jeter,
Regional Administrator, Region IV,
{FR Doc. 84-26579 Filed 10-5-84; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 65

[Docket No. DCO-1V~8405; A-4-FRL-2687-
7]

State and Federal Administrative
Orders Pemitting a Delay In
Compliance With State Implementation
Plan Requirements; Proposed
Approval of an Administrative Order
Issued by the Florida Department of
Environmental Regulation and
Hillsborough County Environmental
Protection Commission to Continental
Can CO Inc.

AGENCY: Envu-onmental Protecuon
Agency.
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve and
Administrative Order issued jointly by
the Florida Department of
Environmental Regulation and the
Hillsborough Environmental Protection
Agency to the Continental Can
Company, Inc., (Continental). This order
was submitted to EPA for approval by
letter of August 8, 1984, This Order
requires Continental to bring air
emissions from its end seam
compounding operations and two (2)
“sheet” coating units in- Tampa, Florida,
into compliance with air pollution

control regulations contained in the
federally approved Florida State
Implementation Plan (SIP) by February
1, 1985 and September 1, 1985,
respectively. Because the Order has
been issued to a major source of air
pollution and permits a delay in
compliance with provisions of the SIP,
the Administrative Order must be
approved by EPA before it becomes
effective as a Delayed Compliance
Order under the Clean Air Act (the Act).
If approved by EPA, the Order will
constitute and addition to the SIP, In
addition, a source in compliance with an
approved Order may not be sued under
the federal enforcement or citizen suit
provisions of the Act for violations of .
the SIP regulations covered by the
Order. The purpose of this notice is to
invite public comment on EPA’s
proposed approval of the Order as a
Delayed Compliance Order.

DATE: Written comments must be
received on or before November 8, 1084,

ADDRESSES: Comments should be -
submitted to Director, Air and Wasta
Management Division, EPA, Region IV,
345 Courtland Street, N.E., Atlanta,
Georgia, 30365. The State Order,
supporting material, and public
comments received in response to this
notice may be inspected and copied (for
appropriate charges) at this address
during normal business hours.

FOR FURTHER INFORMATION CONTACT:
William Voshell, Air Management
Branch, U.S. Environmental Protection
Agency, Region 1V, 345 Courtland Street,
N.E, Atlanta, Georgia 30365, Telephone
Number (404) 881-4253.

SUPPLEMENTARY INFORMATION:
Continental owns a facility in
Hillsborough County, Tampa, Florida,
which operates as a can coating plant
{Plant #58). This facility is a stationary
installation which can reasonably be
expected to be a source of air pollution
for the emission of volatile organic
compounds (VOCs). The regulation of
VOC, Category Can Coating, was
adopted under Chapter 403, Florida
Statutes, and Chapter 17-2, Florida
Administrative Code {FAC), as part of
the Florida State Implementation Plan
upon approval in the March 18, 1980,
Federal Register, 45 FR 17140. The
potential VOC emissions from Plant #58
are greater than 100 tons per year. Plant
#58 is located in a designated
nonatttainment area for ozone.

The Department of Environmental
Regulation (Department) is the agency of
the State of Florida.authorized and
required by Chapter 403, Florida
Statutes, to control and prohibit are
pollution in accordance with state laws.
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The Hillsborough County Environmental
Protection Commission (EPC) is a
federally approved local program as
provide by Section 403.182, Florida
Statutes, with authority to regulate
under Chapter 403, Florida Statutes, as
well as under local ordinances.

The can coating process used at Plant
#58 is subject to Rule 17-2.650(1)(f)1.,
FAC, which provides for specific
emission limitations for can coating
operations and Rule 17—
2.650(1)(b)1.d.(iii), FAC, which requires
final compliance with the emission
limiting standards for can coating no
later than October 1, 1982, if the source
planned to comply by employing low
solvent techniques.

Confinental has conducted research,
development and testing of low solvent
coating technology. As a means of
achieving compliance with VOC
regulations in the-shortest possible time,
Continental has focused its attention on
the high volume materials and end seam
compounds. It is Continental’s intention
to obtain the necessary approval from
its customers in order to commercialize
the coatings and end seam compounds
for use in all of its can plants.

Final compliance shall be achieved
and demonstrated no later than
September 1, 1985. If compliance is not
achieved, Continental shall cease all

.operations at Plant #58 which result in
emission of VOCs in excess of the
applicable rules. Operations shall not be
resumed until the Department has
received reasonable assurances that
Continental has achieved required final
compliance.

The Order under consideration
addresses the control of VOC emissions
causing pollution which are subject to
federally approved Florida regulations.
These regulations limit the emission of
VOC:s for can coating operations and
are part of the federally approved
Florida State Implementation Plan. The
Order requires final compliance with the
regulation by no later than September 1,
1985, through the implementation of the
following schedule for the development
of low solvent techniques (LST) or the
installation of add-on control
equipment: .

1. By February 1, 1985,-Continental
shall evaluate the likelihood of -
successfully meeting the September 1,
1985, deadline using LST and submit a
report stating whether it intends to
proceed with LST or whether it intends
to rely on add-on controls as the method
of compliance.

{a) If compliance using LST is deemed
to be likely, Continental shall meet the

following interim compliance deadlines:

(1) As expeditiously as practical but
not later than February 1, 1985,
Continental shall implement the
commercial application of low solvent
coating materials for all end seam
compounds for beverage can ends.

(2) As expeditiously as practical but
not later than November 1, 1984,
Continental shall implement the
commercial application of low solvent
coating materials for all outside coatings
of aluminum can end stock.

(3) As expediliously as practical but
not later than February 1, 1985,
Continental shall implement the
commercial application of low solvent
coating materials for all the inside
coating for aluminum can end stock.

{(b) In compliance using LST is deemed
to be unlikely, Continental shall meet
the following interim compliance
deadlines:

{1) By February 15, 1985, Continental
shall submit to the Department a
complete application for installation on
the sheet coating line of add-on VOC
control equipment (e.g., afterburner,
carbon absorption), including the
method of VOC capture to be utilized.

(2) Unless informed by the
Department by March 15, 1985, of the
unacceptability of the equipment
proposed, Continental shall obtain a
purchase order and a contract for
installation of the equipment no later
than March 25, 1985. Proof of
compliance with this provision shall be
submitted to the Department by April 1,
1985.

(3) Continental shall verify that
construction of the VOG control and
capture system is complete and submit
the results of compliance tests no later
than August 15, 1985.

Final Compliance

2. Continental shall achieve and
demonstrate final compliance with the
VOC emission liniting standard for can
coating set forth in the Delayed
compliance Consent Order no later than
September 1, 1985. Ths source has
consented to the terms of the Order and
has agreed to meet the Order's
increments during the period of this
informal rulemaking. The source is
required to submit quarterly reports by
the 20th day after the beginning of the
month in which they are due, indicating
progress toward each milestone in the
schedule of compliance. If any delay is
anticipated in meeting said milestones,
Continental shall immediately notify the
Florida DER Southwest District Manager
and the Hillsborough EPC Director in

writing of the anticipated delay and
reasons therefor. Notification of the
delay shall not excuse the delay. In
addition, Continental shall submit, no
later than the deadline for completing
each increment of compliance including
final compliance, certification to the
District Manager and the Director
whether or not such milestone has been
met. Continental shall perform operation
and maintenance practices on all
sources as necessary to prevent
malfunctions and breakdowns and to
reduce emissions in excess of the rules
to the maximum extent practicable.

Because this Order has been issued to
a major source of VOC emissions and
permits a delay in compliance with the
applicable state air pollution control
regulations, it must be approved by EPA
before it becomes effective as a Delayed
Compliance Order under section 113(d)
of the Clean Air Act (the Act). EPA may
approve the Order only if it satisfes the
appropriate requirements of this
subsection. EPA has tentatively
determined that the above-referenced
Order satisfies these legal requirements.

If the submitted Administrative Order
is approved by EPA, source compliance
with its terms would preclude federal
enforcement action under Section 113 of
the Act against the source for violations
of the regulations covered by the Order
during the period the Order is in effect.
Enforcemerit against the source under
the cilizen suit provision of the Act
(section 304) would be similarly
precluded. If aproved, the Order would
also constitute an addition to the Florida
SIP. Compliance with the proposed
Order will not exempt the company
from the requirements contained in any
subsequent revision to the SIP which are
approved by EPA. All interested persons
are invited to submit written comments
on the proposed Order. Written
comments received by the date specified
above will be considered in determining
whether EPA may apporve the Order.
After the public comment period, the
Administrator of EPA will publish in the
Federal Register the Agency’s final
action on the Order in 40 CFR Part 65.

Authority: 42 U.5.C. 7413, 7801.
Dated: September 25, 19324,
Charlcs R. Jeter,
Regional Administrator Region IV.

[FR Doc C4-22573 Filed 110-6-84: 8:45 am]
BILLING CODE §553-50-M
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Approval of an Administrative Order
Issued Jointly by the Alahama
Department of Environmental
Management and the Jefferson County
Board of Health to National Can Co.

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve an .
Administrative Order issue jointly by
the Alabama Department of
Environmental Management and the
Jefferson County Board of Health to
National Can Company. This was
submitted to EPA for approval by letter
of September 25, 1984, from the State of
Alabama. )

The Order requires National Can
Company to bring volatile organic
compound {VOC) air emissions from its
Pinson Can Coating facility in Jefferson
County, Tarrant, Alabama (an ozone
nonattainment area) into compliance
with air pollution control regulations
contained in the federally approved
Alabama State Implementation Plan
(SIP) by December 31, 1985. Because the
Order has been issued to a major source
of air pollution and permits a délay in
compliance with the provisions of the

SIP, the Order must be approved by EPA-

before it becomes effective as a Delayed
Compliance Order (BCO) under the
Clean Air Act {the Act). If approved by
EPA, the Order will constitute an
addition to the SIP. In addition, a source
in compliance with an approved DCO
may not be sued under the federal
enforcement or citizen suit provisions of
the Act for violations of the SIP
regulations covered by the DCO. The
purpose of this notice is to invite public.
comment on EPA’s proposed approval of
the Order as a Delayed Compliance
Order. EPA is proposing to approve the
Order in its entirety with the exception
of Section V, specifically, the sentence
addressing modifications to the
recordkeeping protocol. The Jefferson
County Bureau of Environmental Health
has agreed by letter of September 27,,
1984, that they will not modify the -
reporting and recordkeeping
requirements without EPA’s approval.
DATE: Written comments must be
received on or before November 8, 1984.
ADDRESESS: Comments should be
submitted to the Director, Air and

FOR FURTHER INFORMATION CONTACT:
‘Mr. Ben Moore, Air Management
Branch, U.S. Environmental Protection
Agency, Region IV, 345 Courtland Street,
N.E., Atlanta, Georgia 30365, Telehpone
Number (404) 881-4253.

SUPPLEMENTARY INFORMATION: The
DCO issued by the Alabama
Departmerit of Environmental
Management (ADEM) and the Jefferson
County Board of Health (JCBH) to
National Can Corporatin addresses
existing violations of the Alabama State
Implementation Plan (SIP) pertaining to
volatile organic compound (VOC)
emissions. It has been determined that
National Can is currently unable to
achieve compliance with the VOC
emission limits specified under
Subparagraph 8.11.1(c)(1) and
8.11.1(c){4) of the JCBH Air Pollution

_ Control Rules and Regulations and

Subparagraphs 6.11.1(c)(1) and
6.11.1(c)(9) of the ADEM Air Pollution
Control Rules and Reguations at its
Pinson Can Coating faclity. The ADEM
VOC regulations were approved as part
of the Alabama SIP on November 26,
1979. Acting pursuant to the authority
contained in the Alabama Air Pollution
Control Act of 1971, the JCBH adopted
the aforementioned VOC regulations on

"January 28, 1972. It was determined that

National Can cannot reasonably achieve
compliance with these VOGC regulations
because technology does not presently
exist to devleop a suitable can coating

" method using low solvent coatings.

Therefore, National Can has agreed to
come into compliance with the VOC
regulations by December 31, 1985, by
employing daily alternate emission
compliance techniques (per 45 FR 80825)
or reformulation using low solvent
technology and/or incineration (if
necessary). The compliance schedule
incorporated in the Order contains
interim compliance dates for the
evaluation of low solvent coatings and
for the installation of control equipment
if low solvent coatings cannot achieve
compliance by July 20, 1985. The '
schedule for the installation of the
control equipment is as follows:

Interim complianca date Increment of progress

Aug. 20, 1985 Place order for control equip-
ment.

Oct. 20, 1985. .....cue.eanes| Begin installation of control equip-
ment.

National Can has consented to the
terms of the Order and has agreed to
meet the Order’s increments of programs
during the period of this informal
rulemaking. National Can is further
required to submit reports (5 total)
indicating progress toward compliance
while evaluating the use of low solvent
coatings. Failure of National Can to
comply with any of the increments of
progress set forth in the compliance
schedule will result in partial or total
forfeiture of the amount specified in a
Surety Bond, required under the Order,
and will also subject the source to
federal enforcement pursuant to § 113 of
the Clean Air Act (the Act). As a further
interim control measure, VOC emissions
from the can coating facility shall not
exceed 846.0 tons per year. Furthermore,
National Can shall not allow VOC
emissions from the plant’s operating
units to exceed the following limits:

Litho lines—691 Ib/day
Coater lines—2000 1b/day
End sealing lines—170 1b/day

Because this Order has been igsued to
a major source of VOC emissions and
permits a delay in compliance with the
applicable state air pollution control
regulations, it must be approved by EPA
before it becomes effective as a Delayed
Compliance Order under section 113(d)
of the Act. EPA may approve the Order
only if it satisfies the appropriate
requirements of this subsection, EPA
has tentatively determined that the
above-referenced Order satisfies these
legal requirements,

If the submitted Administrative Order
is approved by EPA, source compliance
with its terms would preclude federal
enforcement action under Section 113 of
the Act against the source for violations
of the regulations covered by the Order
during the period the Order is in effect.
Enforcement against the source under
the citizen suit provision of the Act
(Section 304} would be similarly
precluded. If approved, the Order would
also constitute an addition to the
Alabama SIP. Compliance with the
proposed Order will not exempt the
company from the requirements
contained in any subsequent revision to
the SIP which is approved by EPA. All
interested persons are invited to submit
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written comments on the proposed
Order. Written comments received by
the date specified above will be
considered in determining whether EPA
may approve the Order. After the public
comment period, the Administrator of

. EPA will publish in the Federal Register
the Agency’s final action on the Order in
40 CFR Part 65.

Authority: 42 U.S.C, 7413, 7601.
List of Subjects in 40 GFR Part 65
. Air Pollution Control

Dated: September 28, 1984.
Charles R. Jeter,
Regional Administrator Region IV. .
[FR Doc. 84-26451 Filed 10-5-84; 8:45 am). -
BILLING CODE 6550-50-M )

40 CFR Part 65

[Docket No. DCO-1V-8402; OAR-FRL-2687-
1]

State and Federal Administrative
Orders Permitting a Delay in
Compliance With State Implementation
Plan Requirements; Proposed
Approval of an Administrative Order
Issued by the Memphis-Shelby County
Health Department to Cleo Wrap,
Division of Gibson Greeting Cards, Inc.

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve an
Administrative Order issued by the
Memphis-Shelby County Health
Department (MSCHD) to Cleo Wrap,
Division of Gibson Cards, Inc. {Cleo
Wrap). The Order requires Clea Wrap to
bring air emissions from its six (6)
rotogravure presses and two (2) tinter
embossers (hereinafter referred to as
eight (8) presses) in Memphis, ~
Tennessee; into compliance with air
pblluhon control regulations contained
in the federally approved Tennessee
State Implementation Plan (SIP) by
December 31, 1985. Because the Order
has been issued to a major source of air
pollution and permits a delay in
compliance with provisions of the SIP,
the Administrative Order must be
approved by EPA before it becomes
effective as a Delayed Compliance
Order under the Clean Air Act (the Act).
If approved by EPA, the Order will
constitute an addition to the SIP. In
addition, a source in compliance with an
approved Order may not be sued under
the federal enforcement or citizen suit
provisions of the Act for violations of
the SIP regulations covered by the
Order. The purpose of this notice is to
invite public comment on EPA’s

proposed approval of the Order as a
Delayed Compliance Order.

DATE: Written comments must be
received on or before November 8, 1984.

ADDRESS: Comments should be
submitted to Director, Air and Waste _
Management Division, EPA, Region IV,
345 Courtland Street, N.E., Atlanta,
Georgia, 30365. The State Order,
supporting material, and public
comments received in response to this
notice may be inspected and copied (for
appropriate charges) at this address
during normal business hours.

FOR FURTHER INFORMATION CONTACT:
Mr..Floyd Ledbetter, Chief, Northern
Compliance Unit, Air Compliance
Section, Air Management Branch, U.S.
Environmental Protection Agency,
Region IV, 345 Courtland Street, N.E.,
Atlanta, Georgia 30365, Telephone
Number (404) 881-4298.

SUPPLEMENTARY INFORMATION: Cleo
Wrap, a Division of Gibson Cards, Inc.,
operates six (6) rotogravure printing
presses and two (2) tinter-embossers
(hereinafter referred to as eight (8)
printing presses) at its plant located at
4025 Viscount Avenue, Memphis,
Tennessee, for the purpose of producmg
gift-wrapping paper.

In March 1981, Cleo Wrap submitted
its first compliance plan to MSCHD with
a final compliance date of July 1, 1987.
This plan was approved by MSCHD but
not by EPA, since it would extend
beyond the time allowed under the
Clean Air Act (CAA). Subsequently,

.EPA issued a Notice of Violation on

June 22, 1983, and on March 16, 1984,

" requested a meeting with Cleo Wrap in

April 1984. MSCHD submitted a draft
DCO on April 20, 1984, with a final
compliance date of December 31, 1985,
thus making the meeting scheduled by
EPA unnecessary. MSCH continued to
refine the DCO, working out the
emission limit and averaging time
concerns, and subsequently submitted
the final DCO on September 20, 1984.

The Order under consideration
addresses VOC emissions from the 8
printing presses of Cleo Wrap in
Memphis causing pollution which is
subject to Section 3-22 Memphis City
Code (MCC), Reference 1200-3-18-.29 of
the Tennessee Air Quality Act (TAQA).
These regulations limit the emission of
VOC's and are part of the federally
approved Tennessee State
Implementation Plan. The Order
requires final compliance with the above
regulation by December 31, 1985,
through the implementation of the
following schedule for the construction
or installation of control equipment or
reformulation:

Option A—25% or less organic’s and
7555 water or more by December 31,
1983.

Option B—60:5"or more nonvolatile
materials by December 31, 1985.

Opticn C—Add on controls to achieve
at Jeast 65% reduction;

1. Final plans to be submitted by June
1, 19385;

2. On-site construction or installation
by August 1, 1985;

3. Final compliance before December
31, 1985.

Option D—Ia lieu of A or B, daily
average acrass all lines in accordance
with an alternate emission standard,
approved by the MSCHD and EPA.

The source has consented to the terms
of the Order and has agreed to meet the
Order’s increments during the period of
this informal rulemaking. The source is
required to submit quarterly reports
commencing in June 1984, and
continuing through December 1985,
indicating progress toward each
milestone in the schedule of compliance.
If any delay is anticipated in meeling
said milestones, Cleo Wrap shall
immediately notify the MSCHD in
writing of the anticipated delay and
reasons therefor. Notification of the
delay shall not excuse the delay. In
addition, Cleo Wrap shall submit, no
later than 5 days after the deadline for
completing each milestone required by
the above schedule, certification to the
MSCHD whether or not such milestone
has been met.

As an interim control measure, VOC

emissions from the printing presses shall.

not exceed-an average of 4.83 pounds of
VOC per ream (as measured on a 30-day
operating basis) from the effective date
of this Order until December 31, 1984,
and an average of 4.41 pounds of VOC
per ream from December 31, 1984, until
December 31, 1985. After December 31,
1985, the final emission limit will be 1.69
pounds of VOC per ream on a daily
basis.

Because this Order has been issued to
a major source of VOC emissions and
permits a delay in compliance with the
applicable state air pollution control
regulation(s), it must be approved by
EPA before it becomes effective as a
Delayed Compliance Order under
section 113(d) of the Clean Air Act (the
Act). EPA may approve the Order only if
it satisfies the appropriate requirements
of this subsection. EPA has tentatively
determined that the above-referenced
Order satisfies these legal requirements.
If the submitted Administrative Order is
approved by EPA, source compliance
with its terms would preclude federal
enforcement action under section 113 of
the Act against the source for violations
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of the regulation(s) covered by the Order  will be considered in determining
during the period the Order is in effect. =~ whether EPA may approve the Order.
Enforcement against the source under After the public comment period, the
the citizen suit provision of the Act Administrator of EPA will publish in the
(Section 304 would be similarly ” Federal Register the Agency’s final

precluded. If approved, the Orderwould  action on the Order in 40 CFR Part 65.
also constitute an addition to the

Tennessee SIP. Compliance with the Authority: 42 U.5.C. 7413, 7601.
proposed Order will not exempt the List of Subjects in 40 CFR Part 65
company from the requirements . .
contained in any subsequent revision to Air Pollution Gontrol.
the SIP which is approved by EPA. _ Dated: September 25, 1984.

All interested persons are invited to Charles R. Jeter;
submit written comments on the Regional Administrator, Region IV.
proposed Order. Written comments [FR Doc. 84-26483 Filed 10-5-84; 8:45 am)

received by the date specified above BILLING CODE 6560-50-M
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ACTION

Information Collection Request Under
Review
AGENCY: ACTION.

AcTiON: Information Collection Request
Under Review.

SUMMARY: This notice sets forth certain
information about an information
collection proposal by ACTION, the
national volunteer agency.

Background

_ Under the Paperwork Reduction Act
(44 U.S.C., Chapter 35), the Office of
Management and Budget (OMB) reviews

- and acts upon proposals to collect -

information from the public or to impose
recordkeeping requirements. ACTION
has submitted the information collection
proposal described below to OMB. OMB
and ACTION will consider comments on
proposed collection of information and
recordkeeping requirements. Copies of
the proposed forms and supporting
documents (request for clearance {SF
83), supporting statement, instructions,
transmittal letter, and other documents)
may be obtained from the agency

. clearance officer.

Information About This Proposed
Collection

Agency Clearance Officer—William
W. Lovelace, 202-634-9310.

Agency address: Action, 806
Connecticut Ave., NW., Washington,
D.C. 20525. *

Office of Action issuing proposal:
Office of policy and planning.

Title of form: Nomination form for
“The President’s Volunteer Action
Awards”. .

Type of request: Reinstatement.

Frequency of collection: Annual.

General description of respondents:
Individuals with nominations for
awards.

Estimated Number of Annual
Responses: 2,500.
Estimated annual reporting or
disclosure burden: 2,500 hours.
Respondent’s Obligation to Reply:
Voluntary.
Person responsible for OMB Review:
Bruce Artim, 202-395-7316.
William V. Lovelace,
ACTION Clearence Officer.
[FR Doc. 55-25557 Filed 10-5-64; &:45 )
BILLING CODE 6050-01-M

DEPARTMENT OF AGRICULTURE
Forest Service

Sierra National Forest Grazing
Advisory Board; Meeting

The Sierra National Forest Grazing
Advisory Board will meet at 9:00 a.m.,
November 7, 1984, in Room 3208, of the
Federal Building, 1130 O Street, Fresno,
California.

Agenda:

1. Summary of use of Range
Betterment Funds.

2, Review draft base property
requirements for Sierra National Fores!.

3. Proposed Range Betterment projects
for 1985.

4. Don Neal, Pacific Southwest Range
Experiment Station (PSW), Lion Study
update and what it means to local
livestock industry.

5. Update of Wilderness Bill and how
it will affect permittees.

The meeting will be open to the
public.

The committee has established the
following rules for public participation:

. Matters identified by the public will be

considered by the Board at the close of
the planned agenda.
Dated: September 28, 1934,
Tommy E. Baxter,
Deputy Forest Supervisor.
{FR Doc. 84-06547 Filed 10-5-64: 45 co)
BILUING CODE 3410-11-t

COMMISSION ON CIVIL RIGHTS

California Advisory Committee;
Agenda and Notice of Publlc Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the California
Advisory Committee to the Commission

will convene at 7:00 p.m. on October 26,
1984 and will end at 2:00 p.m. on
October 27, 1984, at the Pepper Tree Inn,
Bark Room, 3830 State Street, Santa
Barbara, California 93105. On October
26, the Education and
Telecommunications Subcommittees
will meet to discuss on-going projects.
On Oclaober 27, the full California State
Advisory Committee will meet to
discuss present projects and future
activities.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact the
Western Regional Office at (213) 685—
3437.

The meeling will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., October1,
1924,
Jokn L Binkley,
Advisory Committea Management Officen
[FRD:x 84-20203 Fit:d 10-5-24: 845 2]
BILUNG CODE 6335-01-M

Maine Advisory Committee; Agenda
and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Maine Advisory
Commilttee to the Commission will
convene at 10:00 a.m. and will end at
12:00 noon, on October 23, 1934, at the
Statchouse, Governor’s Cabinet Room,
2nd Floor, Augusta, Maine 84333. The
purpose of the meeting is for the
Advisory Committee to discuss a draft
of a briefing memorandum on the Maine
Equal Rights Amendment.

Persons desiring additionz!
information, or planning a presentation
to the Committee, should contact the
New England Regional Office at (617)
223-4671.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., October1,
1924.
Jobn I Binkley, N
Advisory Commiltee Mansgement Officer.

[FR Doz 6420202 Filed 10-5-04: 245 am)
BILLING CODE 6335-01-M
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Maryland Advisory Committee;
Amendment to Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights
that a meeting of the Advisory
Committee to the Commission originally
scheduled for October 10, 1984, at
Rockville, Maryland (FR Doc 84-24503
on page 36422, September 17, 1984) has a
new meeting date and time.

The meeting will be held on October
24, 1984, from 6:30 p.m. until 9:00 p.m.
The address will remain the same.

Dated at Washington, D.C., October 3,
1984. h : -
John I Binkley, S
Advisory Committee Management Officer.
|FR Doc. 84-26590 Filed 10-5-84; 8:45 am]

BILLING CODE 6335-01-M

Rhode Island A&vlsory Committee;
Agenda and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations

of the U.S. Commission on Civil Rights, -

.that a meeting of the Rhode Island
Advisory Committee to the Commission
will convene at 12:00 noon and will end
at 1:30 p.m., on October 22, 1984, at the
Urban League of Rhode Island, 246
Prairie Avenue, Providence, Rhode
Island 02905. The purpose of the meeting
is for the Affirmative Action
Subcommittee to review its preliminary
plans for identifying sample firms and a
proposed interview schedule.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact the
New England Regional Office at (617)
223-4671.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, DC., October 1, 1984.
John L. Binkley,
Advisory Committee Management Officer.

[FR Doc. 84-26591 Filed 10-5-84; 8:45 am}
BILLING CORE 6335-01-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-401]

Calcium Hypochlorite From Japan;
Preliminary Determination of Sales at
Less Than Fair Value

AGENCY: Import Administration,
International Trade Administration,
Commerce.

ACTION: Notice.

SUMMARY: We have preliminarily
determined that calcium hypochlorite
from Japan is being, or is likely to be,
sold in the United States at less than fair
value. We have notified the U.S. -
International Trade Commission (ITC)
of our determination, and we have
directed the U.S. Customs Service to
suspend the liquidation of all entries of
calcium hypochlorite from Japan that
are entered, or withdrawn from
warehouse, for consumption, on or after
the date of publication of this notice,
and to require a cash deposit or bond for
each entry in an amount equal to the
estimated dumping margin as described
in the “Suspension of Liquidation”

. section of this notice. We have

examined the sales of two Japanese
producers, which account for
approximately 99 percent of imports into

‘the United States.

If this investigation proceeds
normally, we will make a final
determination by December 17, 1984.
EFFECTIVE DATE: October 9, 1984.

FOR FURTHER INFORMATICN CONTACT:
William D. Kane, Office of
Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW,,
‘Washington, D.C. 20230; telephone: (202}
377-1766.

SUPPLEMENTARY INFORMATION:
Preliminary Determination

We.have preliminarily determined
that calcium hypochlorite from Japan is
being, or is likely to be, sold in the
United States at less than fair value, as
provided in section 733 of the Tariff Act
of 1930, as amended (the Act). We have
found margins on sales of calcium
hypochlorite by both firms investigated.

We have found that the foreign
market value of calcium hypochlorite
exceeded the United States price on 72.9
percent of the sales we compared. These
margins ranged from 0.9 percent to 38
percent. The overall weighted-average
margin on all sales compared is 13.39
percent. The weighted-average margins
for individual companies investigated
are presented in the “Suspension of
Liquidation” section of this notice.

If this investigation proceeds
normally, we will make a final
determination by December 17, 1984,

Case History

On April 25, 1984, we received a
petition filed by Olin Corporation, on
behalf of the U.S. industry producing
calcium hypochlorite. In compliance
with the filing requirements of § 353.36
of our Regulations (19 CFR 353.36), the
petition alleged that imports of calcium

hypochlorite from Japan are being, or
are likely to be, sold in the United States

" at less than fair value within the

meaning of section 731 of the Act, and
that these imports are materially
injuring, or are threatening material
injury to, a U.S. industry. The petition
also alleged that critical circumstances
exist under section 733(e) of the Act.

After reviewing the petition, we
determined that it contained sufficient
grounds upon which to initiate an
antidumping investigation. We notified
the ITC of our action and initiated such
an investigation on May 21, 1984 (49 FR
21390). The ITC subsequently found, on
June 11, 1984, that there is a reagonable
indication that imports of calcium
hypochlorite are materially injuring, or
are threatening material injury to, a
United States industry.

The petitioner alleged that at least
three Japanese companies produce
calcium hypochlorite for export to the
United States. We found that two of
these companies, Nippon Soda and
Nissin Denka, accounted for 99 percent
of imports and 100 percent of sales to
the United States during the period of
investigation. Questionnaires were
presented to these companies in Japan
on May 31, 1984, Nissin Denka
responded to the questionnaire on June
29, 1984. Nippon Soda responded on July
2, 1984. .

Scope of Investigation

The product covered by the
investigation is calcium hypochlorite,
currently provided for in item 418.2200
of the Tariff Schedules of the United
States, Annotated (TSUSA).

Since the respondents produced and
exported approximately 99 percent of
the calcium hypochlorite shipped from
Japan to the United States during the
period of investigation, we limited our

* investigation to them.

We investigated sales of calcium
hypochlorite by these respondents
during the period from April 1, 1983 to
April 30, 1984,

Fair Value Comparison

To determine whether sales of the
subject merchandise in the Unitad
States were made at less than fair value,
we compared the United States price
with the foreign market value.

United States Price

As provided in section 772(b) of the
Act, we used the purchase price of the
subject merchandise to represent the
United States price for the sales by the
Japanese producers, because the
merchandise was sold to unrelated

<
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purchasers prior to its importation into
the United States.
_ We calculated the purchase price on
the ex-go-down, FOB, or CIF, duty paid,
delivered, packed price to unrelated
purchasers in the United States. We
made deductions, where appropriate, for
foreign inland freight, foreign inland
insurance, foreign brokerage and

handling charges, ocean freight, marine -

insurance, U.S. Customs duties, U.S.
brokerage and handling charges, and
U.S. inland freight.

Foreign Market Value

In accordance with section 773(a) of
the Act, we calculated foreign market
value based on home market FOB
factory, C&F, or CIF, packed prices to
unrelated purchasers. From these prices
we made deductions, where appropriate,
for foreign inland freight, foreign inland
insurance and rebates. We made an
adjustment for credit expenses in
accordance with § 353.15 of the
Commerce regulations. We made
adjustments for the cost of materials,
labor and direct factory overhead
associated with differences in
merchandise in accordance with
§ 353.16 of the Commerce regulations.
We also deducted the home market
packing cost and added the packing cost
incurred on sales to the United States.

The following claims were disallowed
in calculating foreign market value.
Nissin Denka claimed an amount for
indirect selling expenses in the home
market to offset a claim for a direct
selling expense allowance in the U.S, for
sales it considered to be exporter's sales
price. Because, as mentioned above, we
considered these transactions to be
- purchase price sales, we did not deduct
direct selling expenses in connection
with the U.S. sales. Therefore, there are
1o expenses to offset, and we have not
. allowed these claims. .

Nippon Soda has claimed amounts for
rebates, technical services expenses,
advertising and promotional expenses,
post-sale loading, shipping, and
communication expenses, and an
adjustment for different levels of trade.
None of these claims have been allowed
at this time because of insufficient
documentation and explanation. We
will seek further information for
purposes of our final determination.

* Products being investigated are 65
percent and 70 percent calcium
hypochlorite. These are in granular and"
tablet forms. In the case of Nippon Soda,
only Hichlon brand product is sold to
the U.S. Since there are sufficient sales
of the identical brand in the home
market, we are limiting our comparisons
to that brand. For the 65 percent product
- sold to the U.S., but not sold in the home

market, we are using for comparison the
70 percent product, adjusted for
differences in manufacturing costs.

In the case of Nissin Denka, we are
comparing 65 percent and 70 percent
granular form Niclon brand sold to the
U.S. to 70 percent granular and tablet
form Niclon brand sold in the home
market with an adjustment to the
tableted product for differences in cost
of manufacture.

Verification

In accordance with section 776{a) of
the Act, we will verify all data used in
reaching a final determination in this
investigation.

Critical Circumstances

We find no history dumping of
calcium hypochlorite from Japan in the
U.S. or elsewhere in the world nor is
there any indication that importers of
the merchandise knew or should have
known it was being sold at less than fair
value. Therefore, we have preliminarily
determined that critical circumstances
do not exist.

ITC Notification

In accordance with section 733(f) of
the Act, we will notify the ITG of our.
determination. In addition, we are
making available to the ITC all
nonpriviledged and nonconfidential
information relating to this
investigation. We will allow the ITC
access to all privileged and confidential
information in our files, provided the
ITC confirms that it will not disclose
such information, either publicly or
under an administrative protective
order, without the wrilten consent of the
Deputy Assistant Secretary for Import
Administration.

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we are directing the United
States Customs Service to suspend
liquidation of all entries of calcium
hypochlorite from Japan which are
entered, or withdrawn from warehouse,
for consumption, on or after the date of
publication of this notice in the Federal
Register. The Custom Service shall
require a cash deposit of the posting of a
bond equal to the estimated weighted-
average amount by which the foreign
market value of the merchandise subject
to this investigation exceeds the United
States price. This suspension of
liquidation will remain in effect until
further notice. The weighted-average
margins are as follows:

b Weightad-
aeraga

Llasgtaztures margn
[ (perceny

tirpinSada
tiosalenka

Al ooy,

18.75
233
1333

Public Comment

In accordance with § 353.47 of the
Commerce Regulations, if requested, we
will hold a public hearing to afford
interested parties an opportunity to
comment on this preliminary
determination at 10:00 a.m. on
November 1, 1984, at the U.S.
Department of Commerce, Room A, 14th
Street and Constitution Avenue, N.W.,
Washington, D.C. 20230. Individuals
who wish to participate in the hearing
must submit a request to the Deputy
Assistant Secretary for Import
Administration, Room B-039, at the
above address within 10 days of this
notice. Requests should contain: (1) The
party's name, address, and telephone
number; (2) the number of participants;
(3} the reason for attending; and (4] a list
of the issues to be discussed. In
addition, prehearing briefs in at least 10
copies must be submitted to the Deputy
Assistant Secretary by October 25, 1934,
Oral presentations will be limited to
issues raised in the briefs. All written
views should be filed in accordance
with 19 CFR 353.46, within 30 days of
publication of this notice, at the above
address and in at least 10 copies.

Dated: Octaber 2, 1934.

Alan F. Holmer,

Deputy Assistant Secretary for Import
Administration.

FR Doz £3-20042 Filed 10-5-24: 845 am}
BILUNG CODE 3510-25-%

[A-428-018]

Carbon Steel Plate From the Federal
Republic of Germany: Preliminary
Determination of Sales at Less Than
Falr Value

AGENCY: International Trade
Administration, Import Administration,
Department of Commerce.

ACTION: Notice of Preliminary
Determination.

SUMMARY: We have preliminarily
determined that carbon steel plate from
the Federal Republic of Germany (FRG)
is being: or is likely to be, sold in the
United States at less than fair value. We
have notified the U.S. International
Trade Commission (ITC) of our
determination and we have directed the
U.S. Customs Service to suspend the

-
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liquidation of all entries of carbon steel
plate from the FRG that are entered, or
withdrawn from warehouse, for
consumption, on or after the date of
publication of this notice, and to require
a cash deposit or bond for each entry in
an-amount equal to 1.97 percent.

If this investigation proceeds
normally, we will make a final
determinatiog by December 14, 1984.
EFFECTIVE DATE: October 9, 1984.

FOR FURTHER INFORMATION CONTACT:
Paul Tambakis, Office of Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
D.C. 20230; telephone: (202) 377-0186.

SUPPLEMENTARY INFORMATION:

Preliminary Determination:

. We have preliminarily determined
that carbon steel plate from the FRG is
being, or is likely to be, sold in the
United States at less than fair value, as
provided in section 733 of the Tariff Act
of 1930, as amended {19 U.S.C. 1673b)
(the Act). We have preliminarily
determined the weighted-average
margin of all sales compared for
Dillinger to-be 1.97 percent ad valorem.

Case History

On September 29, 1983, we received a
petition filed by Gilmore Steel
Corporation, Portland, Oregon, on behalf
of both the national and West Coast
carbon steel plate products industries. In
compliance with the filing requirements
of § 353.36 of our regulations (19 CFR
353.36), the petition alleged that imports
of carbon steel plate from the FRG are
being, 'or are likely to be, sold in the
United States at less than fair value
within the meaning of section 731 of the
Act-and that these imports materially
, injure, or threaten material injury to, a
United States industry.

. After reviewing the petition, we
determined that it contained sufficient
grounds upon which to initiate an
antidumping investigation. We initiated
the investigation on October 25, 1983 (48
FR 49322), and notified the ITC of our
action.

On November 7, 1983, the ITC found
that there is a reasonable indication that
imports of carbon steel plate from the
FRG are materially injuring a U.S.
industry (U.S. ITC Pub. No. 1451
(November 1983)), making no
determination as to the alleged regional
. injury. Subsequently, we published a
rescission of our notice of initiation of
investigation and .dismissal of petition
.(49 FR 3503, January 27, 1984) on
grounds that Gilmore had not properly
filed on behalf of a national industry.

°

Gilmore contested this action by filing
suit in the Court of International Trade.
The court upheld our rescission and
dismissal insofar as the petition
purported to be on behalf of a national
industry, but reversed our action insofar
as the petition was on behalf of an
alleged regional industry and remanded
this matter to us for further proceedings
(Gilmore Steel Corporation v. United
States, Court No. 84-2-00228, slip op. 84~
45, April 23, 1984). Accordingly, we re-
initiated an antidumping investigation of
carbon steel plate from the FRG on May
22,71984.(49 FR 21556), and notified the
ITC of our action. On June 27, 1984, the
ITC found that there is a reasonable
indication that imports of carbon steel
plate from the FRG are materially
injuring a regional industry, consisting
of producers of carbon steel plate
located in California, Oregon and
Washington (U.S. ITC Pub. No. 1550
(July, 1984)).

‘We presented questionnaires
concerning the allegations to counsel for
Thyssen, A.G. and A.G. der Dillinger
Huttenwerke (Dillinger), on May 22 and
May 28, 1984, respectively. On June 18,
1984, we received a request from
counsel for Thyssen not to respond to
the Department’s antidumping duty
questionnaire on grounds that Thyssen
accounted for an insignificant -
percentage of the carbon steel plate
sales to the U.S. over the review period.
The Department analyzed export sales
data provided by the three principal
FRG carbon steel plate producers and
decided to investigate only Dillinger,
since it produced approximately 88

- percent of the exports to the United

States. Accordingly, the estimated
weighted-average margin for Dillinger
applies equally to Thyssen and all other
manufacturers, producers and exporters
of carbon steel plate from the FRG.

In accordance with our normal
practice, we requested a response from
Dillinger within 30 days. On June 15,
1984, we received a letter from counsel
for Dillinger requesting additional time
to respond because of the complexities
involved in responding to the cost of °
production section of the questionnaire.
An extension was granted to July 10,
1984. Due to the large number of sale
transactions, we instructed Dillinger to
report its home market sales
transactions both in hard copy (i.e. .
printed form) and on computer tape in
the format outlined in our questionnaire.
We received Dillinger's response to our

. questionnaire on July 9, 1984. However,

there were deficiencies in the submitted
computer tape and subject matter in the
narrative submission for which we
requested clarification and additional
information. Additional informat